REBALANCING THROUGH EXCEPTIONS

by
Kenneth . Vandevelde

One commonly proposed method of rebalancing investor and host state
interests in bilateral investment treaties (BITS) is through treaty excep-
tions. To this end, BITs increasingly utilize “self-judging” language in
their exceptions, i.e., language that may render a party’s invocation of
an exception nonjusticiable, although the precise effect of the language
remains unresolved. BITs also include increasing numbers of exceptions.
While exceptions can subvert treaty norms that protect investors, if care-
Sfully crafted and if drafted without self-judging language, they can serve
lo promote treaty norms while permitting rebalancing where necessary.
Properly understood as measures to promote the rule of law, most BIT
provisions allow host states to protect their interests without the need for
numerous exceptions, although those BIT provisions that liberalize capi-
tal movements raise different concerns that may call for judicious excep-
tions.

One commonly proposed method of rebalancing bilateral invest-
ment treaties (BITs) is through the use of exceptions, whether general or
special. General exceptions apply to all of the obligations of a BIT, while
special exceptions apply only to a limited number of BIT obligations.

Several general exceptions already appear in the BITs of multiple
countries.' The most common is an exception for measures necessary to
protect a party’s essential security interests.” Other general exceptions in-
clude, among others, those that apply to measures to protect human, an-

" Professor of Law, Thomas Jefferson School of Law.

' For examples of general and special exceptions, I have drawn upon model BITs
adopted by various countries. For examples adopted before 2006, see IIA
Compendium, U.N. CONFERENCE ON TrRADE & Dev., http://www.unctadxi.org/
templates/ DocSearch_780.ast.

* See, e.g., Turkish Model BIT art. 4(2) (b) (2009) (on file with author); Ghanaian
Model BIT art. 10 (2008) (on file with author); Norwegian Model BIT art. 26(ii)
(2007), available at http://www.italaw.com/sites/default/files/archive/ital031.pdf;
U.S. Model BIT art. (18)(2) (2004), in KENNETH J. VANDEVELDE, U.S. INTERNATIONAL
INVESTMENT AGREEMENTS 837 (2009). For an extensive discussion of the use and
interpretation of this provision, see William W. Burke-White & Andreas von Staden,
Investment Protection in Extraordinary Times: The Interpretation and Application of Non-
Precluded Measures Provisions in Bilateral Investment Treaties, 48 VA. J. INT’'L L. 307
(2008).
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imal, and plant life and health; * environmental measures;’ measures to
preserve public order; measures to fulfill a party’s obhgatlons with re-
spect to the maintenance of international peace and security;’ measures
with respect to financial services taken for prudentlal reasons;’ measures
related to monetary or exchange rate policies;’ measures of taxation;’
and measures to promote cultural or linguistic diversity."

Although it is not exhaustive, the list reflects the fact that most gen-
eral treaty exceptions in BITs address one of four basic concerns, broadly
defined: the security of the state against external threats or internal dis-
order, the preservation and protection of life (including the physical en-
vironment that makes life possible), the regulation of the economy, and
the preservation of diverse cultures.

Many BITs also include special exceptions. The most common spe-
cial exceptions apply to the national and mostfavored-nation (MFN)
treatment provisions of the BITs. These exceptions usually are for
measures enacted pursuant to a party’s obligations under a customs un-
ion or free trade area' and for taxation measures.” Those BITs that in-
clude an obligation of national and MFN treatment with respect to the
establishment of investment typically exclude certain sectors of the econ-
omy from the obligation.” Many BITs include an exception to the re-
quirement of free transfers of payments related to an investment that al-

° See, e.g., Turkish Model BIT, supra note 2, art. 4(1) (a); Norwegian Model BIT,
supranote 2, art. 24(ii).

' See, eg Turkish Model BIT, supra note 2, art. 4(1) (a); Norwegian Model BIT,
supranote 2, art. 24(v).

° See, e.g., Norwegian Model BIT, supra note 2, art. 24(i).

* See, e.g., Turkish Model BIT, supra note 2, art. 4(2) (c); Norwegian Model BIT,
supra note 2, art. 26(iii).

" See, e.g., Norwegian Model BIT, supra note 2, art. 25; U.S. Model BIT, supra note
2, art. 20(1).

* See, e.g., U.S. Model BIT, supra note 2, art. 20(2).

* See, e.g., Norwegian Model BIT, supra note 2, art. 28.

Y See, e.g., id. art. 27.

" See, e.g., Turkish Model BIT, supra note 2, art. 3(4) (b); Ghanaian Model BIT,
supra note 2, art. 5(1)(a); Mexican Model BIT art. 3(3)(a) (2008) (on file with
author); Norwegian Model BIT, supra note 2, art. 4(2); Dutch Model BIT art. 3(3)
(2004), in Investment Arbitration: The Role of Bilateral Investment Treaties, HOUTHOFF
Buruma 43, 44 (Jan. 2012), http://www.houthoff.com/uploads/tx_hhpublications/
Brochure_Arbitration_2012.pdf; Guatemalan Model BIT art. 7(a) (2003), in 12 U.N.
CONFERENCE ON TRADE & DEV., INTERNATIONAL INVESTMENT INSTRUMENTS: A
CoMPENDIUM, at 289, 292, U.N. Doc. UNCTAD/DITE/4 Vol. XII, U.N. Sales No.
E.04.11.D.10 (2003); Swedish Model BIT art. (3) (2) (2002), in 9 U.N. CONFERENCE ON
TRADE & DEV., INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM, at 309,
311, U.N. Doc. UNCTAD/DITE/3 Vol. IX, U.N. Sales No. E.02.11.D.16 (2002).

" See, e.g., Turkish Model BIT, supra note 2, art. 3(4) (a); Ghanaian Model BIT,
supra note 2, art. 5(1) (b); Mexican Model BIT, supra note 11, art. 3(b); Guatemalan
Model BIT, supranote 11, art. 7(b); Swedish Model BIT, supra note 11, art. 3(3).

¥ See, e.g., Norwegian Model BIT, supra note 2, art. 3(2).
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lows exchange controls when foreign exchange reserves fall to very low
levels."

In recent years, one can discern at least two trends with respect to
exceptions. First, although I have collected no data, BITs quite evidently
now include greater numbers of exceptions than in the more distant
past.”” Further, special exceptions, when they appear, apply to larger
numbers of treaty obligations."” To some extent, the trend merely reflects
the fact that more countries are adopting exceptions that have been in
use for many years. In some cases, however, the trend reflects the ap-
pearance of new exceptions, such as the exceptions for regulating for the
financial services sector, already mentioned.

As this suggests, countries already are engaged in rebalancing
through treaty exceptions, though it is important to note that, even with
the trend that I have described, an empirical survey surely would reveal
that a majority of BITs do not yet contain any general exceptions, albeit
special exceptions applicable to the national and most-favored-nation
treatment provisions are extremely common. Those who wish to re-
balance BITs through treaty exceptions still have much work to do.

A second trend has been toward the practice of inserting so-called
“selfjudging” language into the exceptions, especially the essential secu-
rity interests exception. Such language typically provides that nothing in
the treaty shall be construed to preclude a party from taking measures
that it considers necessary to protect its essential security interests.”” The
effect of this language may be to render nonjusticiable a party’s invoca-
tion of the essential security interests exception. At a minimum, it re-
quires altribunal to give great deference to a party’s invocation of the ex-
ception.

The remainder of my comments today will be directed at these two
trends. I will discuss them in reverse order.

I. SELF-JUDGING LANGUAGE IN TREATY EXCEPTIONS

Selfjudging language originated during the negotiation of the Char-
ter of the International Trade Organization in Geneva in 1947 (ITO

* See, e.g., Ghanaian Model BIT, supra note 2, art. 6(2); Mexican Model BIT,
supra note 11, art. 7(3); Ugandan Model BIT art. 6(e) (2003), in 12 U.N. CONF. ON
TRADE & DEV., INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM, at 313,
316 U.N. Doc. UNCTAD/DITE/4 Vol. XII, U.N. Sales No. E.04.11.D.10 (2003).

" See, e.g., Burke-White & von Staden, supra note 2, at 318 (noting over 200 BITs
with exception clauses).

" See, e.g., U.S. Model BIT, supra note 2, art. 14.

7 See, e.g., id. art. 18(1).

" The various interpretations of this provision are surveyed in Burke-White &
von Staden, supra note 2, at 376-81.
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Charter)."” At the behest of the United States, the Havana Conference on
Trade and Employment incorporated into the proposed ITO Charter a
general exception under which nothing in the charter was to be con-
strued to prevent a member from taking any action which it considered
necessary for the protection of its essential security interests, where such
action related to fissionable materials, to traffic in implements of war or
to traffic in goods or services for supplymg a military estabhshment or
taken in time of war or other emergency in international relations.” The
same language would be incorporated into the General Agreement on
Tariffs and Trade (GATT).”

Although this language often is described as if it were entirely self-
judging, in fact that appears not to have been the intent of the United
States. My research into the negotiating history of the exception indicates
that the United States intended that the ITO would have jurisdiction to
determine whether the measures related to fissionable materials, traffic
in implements of war, or traffic in goods or services to supply a military
establishment or were taken in time of war or other international emer-
gency.” The only aspect of the exception that was to be selfjudging was
the issue of whether the measures were necessary.”

The United States also included a security interests exception in its
postwar friendship, commerce, and navigation (FCN) treaties, which
were the progenitors of the BITs, but that exception omitted the self-
judging language as well as the various qualifying conditions found in the
ITO Charter and the GATT, such as that the measures be taken in time
of national emergency.” When it inaugurated its BIT program in 1977,
the United States again included an essential security interests exception,
and that exception followed very closely the language in the FCN trea-
ties.” Thus, the U.S. BITs adhered to the approach used in its FCN trea-
ties, rather than that in the ITO Charter and the GATT.

" U.N. CONFERENCE ON TRADE & Emp’T, Havana Charter for an International Trade

Organization art. 99, in FINAL AcT AND RELATED DocUMENTS, U.N. Doc. E/Conf.2/78,
U.N. Sales No. 1948.11.D.4 (1948).

* See id.; U.S. DEP'T oF STATE, PuB. No. 2598, SUGGESTED CHARTER FOR AN
INTERNATIONAL TRADE ORGANIZATION OF THE UNITED NATIONS art. 49(2) (1946),
available at http:/ /www.worldtradelaw.net/misc/Suggested %20Charter.pdf.

* General Agreement on Tariffs and Trade art. XXI, Oct. 30, 1947, 61 Stat. Al1,
55 UN.T.S. 194.

® See KENNETH J. VANDEVELDE, THE FIRST BILATERAL INVESTMENT TREATIES: U.S.
PosTwAR FRIENDSHIP, COMMERGE AND NAVIGATION TREATIES (forthcoming).

®Id.

* Tllustrative of the language of most of the postwar FCN treaties is the text of
the U.S.—Thailand FCN treaty, quoted infra at note 25.

® The 1982 Model U.S. BIT, the first model to lead to successful negotiations,
provided at Article 10(1) that “[t]his Treaty shall not preclude the application by
either Party or any political subdivision thereof . . . any and all measures necessary for

. the protection of its own essential security interests.” U.S. Model BIT art. 10(1)
(1982), in KENNETH J. VANDEVELDE, U.S. INTERNATIONAL INVESTMENT AGREEMENTS
769, 776 (2009). The last FCN treaty signed by the United States was that with
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The United States would reconsider its traditional position in 1984,
when Nicaragua filed a claim against the United States before the Inter-
national Court of Justice alleging that U.S. support for paramilitary forces
engaged in hostilities against the Nicaraguan government violated vari-
ous treaty obligations, including the FCN treaty between the two coun-
tries.” The United States argued that the essential security interests ex-
ception precluded the applicability of the FCN treaty to the dispute.”
The court rejected this argument, finding that the exception was not self-
judging and therefore could not deprlve the court of jurisdiction to de-
termine the exception’s meaning.” The court ultimately determmed that
the conduct of the United States did not fall within the exception.” Dur-
ing the 1990s, the United States declared publicly that desplte the ICJ
ruling, it regarded the BIT exception as selfjudging,” and in 1998 it
modified its model BIT to include the selfjudging language.” A few oth-
er countries have begun to include selfjudging language as well,
although generally only in the essential security interests exception.™

As is well known, Argentina has pleaded the essential security inter-
ests exception as a defense in a number of claims submitted to investor—
state arbitration arising out of its financial crisis at the turn of the centu-
ry.” Argentina has argued that certain measures that it took to address
the crisis, but that diminished the value of foreign investment, were
measures necessary to protect its essential security interests and, there-
fore, did not violate the obligations of the BIT.” Argentina has also ar-
gued that the exception is selfjudging, but all of the tribunals to have
considered that argument have rejected it on the ground that the BIT

Thailand, Article XII(1)(e) of which provided that “[t]he present Treaty shall not
preclude the application of measures... necessary to protect [either Party’s]
essential security interests.” Treaty of Amity and Economic Relations, U.S.-Thai., art.
XII(1) (e), May 29, 1966, 19 U.S.T. 5843.

* Military and Paramilitary Activities in and Against Nicaragua, (Nicar. v. U.S.),
Judgment, 1986 1.CJ. 14, 11 1, 5, 15, 277 (June 27).

¥ Counter-Memorial of the United States on Jurisdiction and Admissibility,
Military and Paramilitary Activities in and Against Nicaragua, (Nicar. v. U.S.), 1179
(Aug. 17, 1984), http://www.icj-cij.org/docket/files/70/9627.pdf.

* Military and Paramilitary Activities in and Against Nicaragua, 1986 1.CJ. 14,
11 221-22.

* Id. 19 280-82.

* KENNETH J. VANDEVELDE, U.S. INTERNATIONAL INVESTMENT AGREEMENTS 216
(2009).

" Id. at 205, 209, 216.

* These countries include Canada, Ghana, Norway, and Turkey. See Turkish
Model BIT, supra note 2, art. 4(2) (b); Ghanaian Model BIT, supra note 2, art. 10;
Norwegian Model BIT, supra note 2, art. 26(ii); Canadian Model BIT art. 10(4) (b)
(2004), http://italaw.com/documents/Canadian2004-FIPA-model-en.pdf.

* These cases have been discussed extensively in the scholarly literature during
the past five years. See sources cited infra at note 48. For a very recent summary of
these cases, see William J. Moon, Essential Security Interests in International Investment
Agreements, 15 J. INT'LEcoN. L. 481 (2012).

* Moon, supra note 33, at 481-84.
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between Argentina and the United States lacks the selfjudging lan-
guage.”

Argentina’s understanding of the concept of “selfjudging” was that a
state’s invocation of the exception was subject to an obligation of good
faith,” while the understanding of the United States has been that a
state’s invocation of the exception renders the dispute nonjusticiable.”
Thus, even on Argentina’s account, the two treaty parties have attached
special meanings to the language that are different. The question of
which country’s interpretation of the phrase “selfjudging” will be adopt-
ed by tribunals remains unanswered. The slow proliferation of treaties
with selfjjudging language thus is particularly disturbing in the absence
of a consensus about what it means for an exception to be selfjudging.

II. THE PROLIFERATION OF TREATY EXCEPTIONS

The proliferation of treaty exceptions reflects, to some degree, a de-
sire to rebalance treaty obligations by adjusting their scope. While the
addition of new exceptions does in a sense rebalance the treaty as a
whole, the effect of a treaty exception in relation to any specific treaty ob-

% See CMS Gas Transmission Co. v. Republic of Arg., ICSID Case No. ARB/01/8,
Award, 11 366-73 (May 12, 2005), 14 ICSID Rep. 158 (2009); CMS Gas Transmission
Co. v. Argentine Republic, ICSID Case No. ARB/01/08, Decision on Annulment,
99 120-27 (Sept. 25, 2007), 14 ICSID Rep. 251; Cont’l Cas. Co. v. Argentine Republic,
ICSID Case No. ARB/03/9, Award, 11 183-88 (Sept. 5, 2008), http://ita.law.uvic.ca/
documents/ContinentalCasualtyAward.pdf; Enron Corp. v. Argentine Republic,
ICSID Case No. ARB/01/3, Award, 11 324-39 (May 22, 2007), http://italaw.com/
documents/Enron-Award.pdf; Enron Creditors Recovery Corp. v. Argentine
Republic, ICSID Case No. ARB/01/3, Decision on the Application for Annulment of
the Argentine Republic, 1 353, 401 (July 30, 2010), http://ita.law.uvic.ca/
documents/EnronAnnulmentDecision.pdf; LG&E Energy Corp. v. Argentine
Republic, ICSID Case No. ARB/02/1, Decision on Liability, 11 207-14 (Oct. 3,
2006), http://italaw.uvic.ca/documents/ARB021_LGE-Decision-on-Liability-en.pdf;
Sempra Energy Int’l v. Argentine Republic, ICSID Case No. ARB/02/16, Award,
911 328-55 (Sept. 28, 2007), http://italaw.com/sites/default/files/case-documents/
ita0770.pdf.

* Argentina’s position has been explicated by William W. Burke-White, one of
the expert witnesses who testified on Argentina’s behalf with respect to this issue. See
William W. Burke-White, The Argentine Financial Crisis: State Liability Under BITs and the
Legitimacy of the ICSID System, 3 As1aN J. WTO & INT’L HEALTH L. & PoL’y 199, 206-08
(2008); Burke-White & von Staden, supra note 2, at 376-81.

" The United States has made this clear, for example, in a footnote to Article
22.2 of'its free trade agreement with Peru. Article 22.2 of that agreement contains the
essential security interests exception. Trade Promotion Agreement, U.S.-Peru, art.
22.2(a), Apr. 12, 2006, http://www.ustr.gov/trade-agreements/free-trade-agreements/
peru-tpa/final-text. The footnote, which was added to the agreement by amendment,
states that “[flor greater certainty, if a Party invokes Article 22.2 in an arbitral
proceeding initiated under Chapter Ten (Investment) or Chapter Twenty-One
(Dispute Settlement), the tribunal or panel hearing the matter shall find that the
exception applies.” Id., art. 22.2 n.2; Protocol of Amendment to the Trade Promotion
Agreement, U.S-Peru, § 11, June 24-25, 2007, http://www.state.gov/documents/
treaties/130154.pdf.
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ligation is not to counterbalance the obligation, but to overbalance it.
That is, whenever an exception applies, a treaty obligation is not simply
weakened, but extinguished.” Thus, where a party pleads an exception as
a defense to a claim that a treaty obligation has been violated, the only
benefit that a foreign investor may receive from that obligation is the
right to have an arbitral tribunal determine whether the exception does,
in fact, apply.

Where the exception is selfjudging, then the treaty may not provide
even that benefit. In fact, it can be argued that, if a selfjudging exception
is not subject to an obligation of good faith, then its presence renders
treaty obligations entirely illusory.” If we care about the obligations of
the treaty, then treaty exceptions should be employed carefully.

Although this might suggest that those who favor effective BITs
should regard treaty exceptions uniformly as highly undesirable deroga-
tions from desirable BIT obligations, such a view would be an oversimpli-
fication. Exceptions can actually promote BIT obligations in at least two
ways.

First, in some cases they may make it possible for a country to accept
BIT obligations that it otherwise could not accept. For example, a coun-
try with low foreign exchange reserves might be unwilling to conclude a
BIT unless the treaty includes an exception allowing exchange controls
in emergency situations. The limited exception preserves for that state
the discretion that it needs and enables it to accept other BIT obliga-
tions.

Second, in the absence of an exception, a country facing difficulty
complying with an obligation under a particular set of circumstances may
be tempted to give a strained construction to a BIT obligation in order to
preserve its freedom to act in that set of circumstances. Strained, or
counterintuitive, treaty interpretations undermine the security and
transparency that BITs are intended to create. A well-crafted exception
with limiting safeguards may provide a country with the necessary free-
dom, while giving investors notice of the possibility of a derogation from
general BIT norms and placing limits on the derogation, such as that it
be on a nondiscriminatory basis, that preserve at least some BIT princi-
ples even during the special circumstances of the exception.

Every exception, in other words, does not necessarily represent a de-
feat for investor interests. An exception may represent a calculated con-
cession that makes possible a more favorable investment climate than
would otherwise exist.

We can perhaps gain some practical appreciation of these kinds of
very general remarks by examining the specific case of the role of the es-
sential security interests exception in recent investor—state arbitrations.

* KENNETH J. VANDEVELDE, BILATERAL INVESTMENT TREATIES: HISTORY, POLICY

AND INTERPRETATION 178 (2010).
¥ Kenneth J. Vandevelde, Of Politics and Markets: The Shifting Ideology of the BITs,
11 INT’L. TAX & Bus. Law. 159, 176 (1993).
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This is the only exception to have been the subject of extensive discus-
sion by investor—state arbitral tribunals and thus it is by default the best
example of how exceptions might work in practice.

Let us begin by noting that the essential security interests exception
in the U.S.-Argentina BIT was not a concession extracted by the capital-
importing state from the capital-exporting state as a condition of provid-
ing investor protection. The essential security interests exception was one
pr%)osed by the United States in its model BIT, rather than by Argenti-
na. So, the exception represents a situation in which the United States
regarded its national security as more important than the protection of
foreign investors. National security, in other words, overbalanced investor
protection. Where the two interests collided, a country’s national security
interests would prevail.

Second, Argentina’s threshold problem was to persuade the tribu-
nals that the exception applied to measures taken during an economic
crisis. Although the plain language of the exception does not foreclose
such an interpretation, the history of the exception suggests that the
drafters did not contemplate its application to economic crises. During
the ITO Charter negotiations, the United States proposed an elaborate
exception in which the circumstances to which the exception applied
were specified in greater detail.”" The various circumstances, such as
trade in fissionable materials or trade in armaments, all appear to have
been related to military security. After the Havana conference, the Unit-
ed States simplified the exception in its FCN treaties by removing the var-
ious qualifying conditions,” but I have seen no evidence that the purpose
of this change was to broaden its application to include economic crises.

In fact, the history may suggest the contrary. The late 1940s were a
period of great economic distress. At the end of the war, for example, on-
ly the U.S. dollar was a freely convertible currency.” The ITO negotia-
tions were occurring in the wake of a very severe winter that inflicted
enormous suffering on Europe and that triggered the Marshall Plan for
economic recovery in Europe.” The United States was well aware of eco-
nomic problems, such as shortages of foreign exchange, and it sought to
address them with language in the FCN treaties that left states with dis-
cretion to address their economic concerns. More specifically, the U.S.
FCN treaties included a balance of payments exception allowing a coun-

* The essential security interests exception of the U.S.~Argentina BIT is based

on the 1991 U.S. Model BIT. VANDEVELDE, supra note 30, at 208; see also U.S. Model
BIT art. 10 (1991), in VANDEVELDE, supra note 30, at 808 (2009).

"' See U.S. DEP’T OF STATE, supra note 20, art. 49(2); see also U.N. CONFERENCE ON
TRADE & EMP’T, supra note 19, art. 99(b).

* See, e.g., Treaty of Friendship, Commerce and Navigation, U.S-Japan, art.
XXI(d), April 2, 1953, 4 U.S.T. 2063.

“ ALFRED E. ECKEs, JR., A SEARCH FOR SOLVENCY: BRETTON WOODS AND THE
INTERNATIONAL MONETARY SYSTEM, 1941-1971, at 226 (1975).

* DEAN ACHESON, PRESENT AT THE CREATION: MY YEARS IN THE STATE
DEPARTMENT 212-13, 217 (1969).
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try to derogate from its obligation to permlt free transfers during times
when foreign exchange reserves were low.” Moreover, national treatment
obligations with Jespect to the establishment of investment were hedged
with exceptions.” In this way, the United States allowed its treaty partners
a measure of discretion to address economic difficulties associated with
international capital movements. In other words, the United States rec-
ognized the problem of economic crises and crafted specific language to
address those crises. Over the years, the United States decided to agree to
fewer such exceptions, but I find no indication that decision rested on
the belief that such exceptions were redundant of the essential security
interests exception.

In any event, all of the tribunals that have addressed the issue have
accepted Argentina’s argument that measures to protect a party’s essen-
tlal securlty interests could include measures addressmg economic cri-

" Unlike the exceptions typically crafted for economic crises, howev-
er, the essential security interests exception provides little guidance
regarding the circumstances to which it applies and includes no limiting
safeguards. It is an exception that overbalances all BIT obligations when
it applies and the scope of its application is not carefully defined.

Perhaps for these reasons, tribunals have been reluctant to accept
Argentina’s argument that its measures were necessary to protect its es-
sential security interests. The tribunals accepted the claim that Argenti-
na’s essential security interests were at stake, but then carefully scruti-
nized the question of whether the measures taken were necessary,
concluding in some instances that they were not."”

* See, e.g., Treaty of Friendship, Commerce and Navigation, U.S.-Greece, Aug. 3,
1951, art. XV(2), 5 U.S.T. 1829.

* For example, the U.S. FCN treaty with China subordinated the right of
corporations to national treatment to local law. Treaty of Friendship, Commerce and
Navigation, U.S.-China, Nov. 4, 1946, art. III(3), 63 Stat. 1299 (1949). The U.S. FCN
treaty with Ethiopia did not include a right of national treatment with respect to the
establishment of investment. Treaty of Amity and Economic Relations, U.S.-Eth.,
art. VIIL, Sept. 7, 1951, 4 U.S.T. 2134. The U.S. FCN treaty with Ireland deferred the
effectiveness of the national treatment obligation for four years. Treaty of Friendship,
Commerce and Navigation U.S-Ir., art. VI(4) Jan. 21, 1950, 1 U.S.T. 785. Many of the
FCN treaties included sectoral exceptions. See, e.g., Treaty of Friendship, Commerce
and Navigation, U.S.-Japan, supra note 42, art. VII(2).

" See the sources infra at note 48 for discussions of these cases.

The tribunals’ application of the essential security interests exception has been
complicated by their tendency, in some cases, to confuse the exception with the
doctrine of necessity under customary international law. For a discussion of these
cases, including the relationship between the exception and the doctrine of necessity,
see Burke-White & von Staden, supra note 2, at 393; Diane A. Desierto, Necessity and
“Supplementary Means of Interpretation” for Non-Precluded Measures in Bilateral Investment
Treaties, 31 U. Pa. J. INT'L L. 827 (2010); Amin George Forji, Drawing the Right Lessons
Jrom ICSID Jurisprudence on the Doctrine of Necessity, 76 ARBITRATION 44 (2010); Tarcisio
Gazzini, Foreign Investment and Measures Adopted on Grounds of Necessity: Towards a
Common Understanding, 7 TRANSNAT'L D1sp. MGMT., Apr. 2010, http://www.transnational-
dispute-management.com/article.asprkey=1535; August Reinisch, Necessity in International

48
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This suggests the need for carefully crafted exceptions. Faced with a
large number of claims, Argentina sought refuge in a broad reading of
the essential security interests exception, arguing both that the exception
applied and that it was selfjudging.” In any case where they decided that
the exception applied, the tribunals would have immunized Argentina
from any responsibility under the treaty.” Far preferable might have
been a more carefully crafted exception that addressed economic crises
explicitly and incorporated limiting safeguards into the exception that
preserved at least some BIT principles while leaving the host state with
the discretion to enact emergency measures otherwise inconsistent with
other BIT principles.

III. CoNCLUSION

The careful crafting of exceptions is particularly important given the
nature of BIT obligations. I have argued elsewhere that BITs are founded
on six principles—security, reasonableness, nondiscrimination, transpar-
ency, due process and access.” I have further argued that the first five of
these principles—that is, security, reasonableness, nondiscrimination,
transparency and due process—are elements of the rule of law.” To my
mind, the primary purpose of a BIT is to ensure that foreign investment
is treated in accordance with the rule of law. For this reason, self-judging
exceptions are especially troubling. A provision that exempts treaty provi-
sions from the judicial or arbitral process is very difficult to reconcile with
a treaty intended to establish the rule of law.

Further, to the extent that the BITs are instruments of the rule of
law, then it seems doubtful, at least to me, that having a large number of
general exceptions is necessary or desirable. Consider an exception for
environmental measures, for example. It is hard to see how a bona fide
environmental measure would ever violate the obligation of reasonable-
ness embodied in the fair and equitable treatment provision. Nor is it

Investment Arbitration—An Unnecessary Split of Opinions in Recent ICSID Cases? Comments
on CMS v. Argentina and LG&E v. Argentina, 8 J. WorLD INv. & TRADE 191 (2007);
Stephan W. Schill, International Investment Law and the Host State’s Power to Handle
Economic Crises: Comment on the ICSID Decision in LG&E v. Argentina, 24 J. INT'L ARB.
265 (2007); Andreas von Staden, Toward Greater Doctrinal Clarity in Investor-State
Arbitration: The CMS, Enron, and Sempra Annulment Decisions, in 2 CZECH YEARBOOK
OF INTERNATIONAL Law 207 (2011), available at http://cyil2011.czechyearbook.org/
images/articles/en/21/110317_vonStaden.pdf; Michael Waibel, Two Worlds of
Necessity in ICSID Arbitration: CMS and LG&E, 20 LEIDEN J. INT'L L. 637, 644-45
(2007). On the necessity defense itself, see Robert D. Sloane, On the Use and Abuse of
Necessity in the Law of State Responsibility, 106 Am. J. INT'L L. 447 (2012).

* For a contrary argument that the essential security interests exception was
“perfectly tailored” for the Argentine situation, see Burke-White & von Staden, supra
note 2, at 311.

" Id. at 386.

' VANDEVELDE, supra note 38, at 2.
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easy to see why a state seeking to protect the environment would ever
need to violate a requirement of due process. Many have been concerned
that bona fide environmental measures would be treated as an indirect
expropriation.” Properly understood, the expropriation provision has a
scope no greater than that of the Takings Clause of the United States
Constitution,” and that clause has not prevented the United States from
enacting a robust body of environmental law.” In short, the rule of law is
not the enemy of the environmental movement. If the rule of law provi-
sions of the BITs are interpreted as they should be interpreted, there is
very little in them that would impede legitimate measures to protect the
environment.

BITs also include provisions that go beyond the establishment of the
rule of law and that open borders to international capital movements.”
These provisions present different concerns and they may demand ex-
ceptions to preserve for the host state the discretion to control inward
capital movements or to restrict transfers of capital out of the territory,
particularly during a financial crisis. Such exceptions, however, need not
be general treaty exceptions but can be special exceptions that address
only those provisions that require the parties to permit capital move-
ments.

Rather than incorporating numerous new general exceptions, I
would focus attention on promoting the proper interpretation of the
BITs’ provisions. Where exceptions are needed, they are most likely to be
special exceptions that are directed at provisions relating to capital
movements or exceptions that address extraordinary circumstances. But
bona fide, nondiscriminatory legislation for the public welfare adopted
and applied in a manner that is transparent, nonconfiscatory, consistent
with the state’s prior commitments, and in accordance with due process
of law should rarely require a BIT exception.

° See, eg, Kathryn Gordon & Joachim Pohl, Environmental Concerns in
International Investment Agreements: A Survey 22 (OECD Working Papers on
International Investment, No. 2011/1, 2011), available at http://www.oecd.org/daf/
inv/investment-policy/48083618.pdf.

* U.S.ConsT. amend. V.

* Craic N. JOHNSTON ET AL., LEGAL PROTECTION OF THE ENVIRONMENT 51-55
(3d ed. 2010).

* VANDEVELDE, supra note 38, at 3, 10.



