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I EXECUTIVE SUMMARY

Article 14 of the North American Agreement on Environmental Cooperation (NAAEC or the
“Agreement”) creates a mechanism for citizens to file submissonsin which they assert that a Party to the
NAAEC isfaling to effectively enforce its environmenta law. The Secretariat of the North American
Commission for Environmental Cooperation (the * Secretariat”) initidly condders these submissions based
on criteriacontained in Article 14(1) of the NAAEC. When the Secretariat determines that a submisson
meets these criteria, the Secretariat then determines based on factors contained in Article 14(2) whether

" As of October 2000, the Commission for Environmental Cooperation, created by NAAEC, has used the name North
American Commission for Environmental Cooperation (NACEC).
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the submisson merits requesting a response from the Party named in the submisson. In light of any
response from the Party, the Secretariat may inform the Council that the Secretariat consders that
development of afactud record iswarranted (Article 15(1)). The Council may then ingtruct the Secretariat
to prepare afactua record for the submission (Article 15(2)).

The Submittersfiled this submission, involving the asserted failure to effectively enforce the United States
Migratory Bird Treaty Act (MBTA or the “Act”), on 19 November 1999. On 23 December 1999 the
Secretariat determined that the submission met the criteriain Article 14(1) and that it merited a response
from the Party in light of the factors listed in Article 14(2). On 29 February 2000 the Secretariat received
aresponse from the Party. In accordance with Article 15(1), the Secretariat informs the Council that the
Secretaria congders that the submisson, in light of the response, warrants developing afactud record, and
provides its reasons.

[ SUMMARY OF THE SUBMISSION

The Submitters assert that the United States Government is “failing to effectively enforce’ section 703 of
the MBTA, 16 U.S.C. § 703, which prohibits the killing or “taking” of migratory birds under certain
circumgtances. This assertion rests on athree-step andysis. The Submitters first assert that section 703
of the MBTA prohibits any person from killing or “teking” migratory birds, including destroying nests,
crushing eggs, and killing nestlings and fledglings, “by any means or in any manner,” unlessthe U.S. Fish
& Wildlife Service (FWS) issuesavdid permit.?

Second, the Submitters assert that loggers, logging companies, and logging contractors consstently engage
in practices that violate the Act.* The Submitters assert that, for example, “the number of young migratory
birds killed, nests destroyed, and eggs crushed annudly as a direct result of logging operations is
enormous.”*

! Thisisthe seventh Secretariat Notification to Council that the Secretariat considers development of afactual record to
be warranted for asubmission. Regarding the previous six, the Council has directed the Secretariat to develop afactual
record for three (SEM-96-001, SEM-97-001 and SEM-98-007), deferred its decision on one (SEM-97-006), rejected the fifth
(SEM-97-003), and is currently considering the sixth (SEM-98-006). The pertinent Council Resolutions (96-08, 98-07, 00-
01, 00-02 and 00-03), are available on the CEC home page, www.cec.org.

% Submission at 1.

% Submission at 1-4, Appendix C.

* Submission at 4.
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Fndly, the Submitters dam that the United Statesisfailing to effectively enforce this requirement of the Act
because of itsfailure to prosecute logging operations thet violate the Act by killing birds® The Submitters
assart that, furthermore, the United States is failing to enforce againgt logging operations even though it is
fully aware that they conagently violate the law.® The Submitters assert that the United States “has
completely abdicated its enforcement obligations’ under the MBTA because of its failure to prosecute
logging operations that the Submitters claim routingly violate the Act.”

[l SUMMARY OF THE RESPONSE

The United States advances four arguments to support its position that development of afactua record is
not warranted. First, the United States asserts that the Submitters have relied heavily on an unapproved
7 March 1996 draft Memorandum purporting to reflect a policy of the United States Fish and Wildlife
Service (FWS) to exempt logging activities from enforcement actions under the MBTA. According to the
United States, the Memorandum is unapproved and unofficia and embodies no FWS policy, formd or
unwritten.®

Second, the United States asserts that development of a factua record is not warranted because under
NAAEC Article 45(1)(a) the United States has not failed to effectively enforce the MBTA. Article
45(1)(a) of the NAAEC provides that a Party “has not failed to ‘effectively enforce its environmenta
law’ ... where the action or inaction in question by agencies or officids of that Party reflects a reasonable
exerdse of ther discretion in respect of investigetory, prosecutorid, regulatory or compliance matters” The
United States asserts that Article 45(1)(a) precludes afinding that the United Statesis faling to effectively
enforce the MBTA because the current enforcement policies of the FWS “reflect a reasonable exercise of
the agency’ s discretion regarding investigatory, prosecutorid, regulatory, and compliance matters.”®

Third, the United States makes the same assertion with respect to Article 45(1)(b). Article 45(1)(b) of the
NAAEC provides that agency action or inaction does not amount to a falure to effectively enforce if it
“resultsfrom bona fide decisions to alocate resources to enforcement in respect of other environmenta
matters determined to have higher priorities” The United States asserts that the NAAEC precludes a

® See Submission at 4-8.

® See, eg., Submission at 1,5.
" Submission at 1.

8 See Response at 7-8.

° Response at 2.
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determination that the United States is falling to effectively enforce the MBTA because “the current
enforcement policies of the FWS result from ‘bona fide decisions to alocate resources to enforcement in
respect of other environmental matters determined to have higher priorities.”*°

Fourth, the response takes the position that the submisson does not warrant development of a factua
record because it failsto discuss the steps the United States is taking to protect migratory birds from logging
activities. The United States assarts that it has used its authority under the Endangered Species Act (ESA)
to protect migratory birds that are listed as endangered or threatened under that law. It Satesthat it has
used a number of “non-enforcement mechanisms’ to provide additiond protection.* The United States
clamsthat because the submission does not acknowledge these efforts, it does not reflect “the complete
framework under which the United States protects migratory birds.”**

v ANALYSIS

A. Introduction

In its 23 December 1999 Determination, the Secretariat concluded that the submisson met each of the
criteriacontained in Article 14(1).” The CIEL submissonisin English,* it dearly identifiesthe organizations
making the submisson,” it indicates that the matter had been appropriately communicated to the United
States,” and it was filed by organizations established in the territory of a Party.”” The submisson is not
amed a harassng industry.™

Article 14(2) establishes guiding factors for the Secretariat to determine whether to request the Party to
submit aresponse to a submisson that meets the criteriain Artide 14(1). The CIEL submisson dleges ham
from the dleged falure to effectively enforce environmentd law in part because of the great public

" Response at 2.

" Response at 2.

2 Response at 2.

3 Determination for SEM-99-002 (23 December 1999) at 3.
“ Article 14(1)(a).

> Article 14(1)(b).

1° Article 14(1)(e).

7 Article 14(1)(f).

18 Article 14(1)(d).
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importance of migratory birds. The submisson aso raises matters whose further study in the Article 14
process would advance the goals of the Agreement.”® The submission asserts that private remedies to
require the United States to enforce the MBTA are not available® The submisson indicates thet it is not
basad exclusvely on mass mediareports® Guided by these factors, on 23 December 1999, the Secretariat
requested a response from the Party. A response from the Party was received on 29 February 2000.

Article 15(1) of the NAAEC directs the Secretariat to determine, based on its review of a submisson and
the Party’ s response, whether to dismiss a submission or to inform the Council thet the Secretariat consders
that the submission warrants developing afactud record. Thetext of Article 15(1) reads as follows:

If the Secretariat considers that the submission, in the light of any response provided by the
Party, warrants developing a factual record, the Secretariat shall so inform the Council and
provide its reasons.

B. Analysisof the Submission in Light of the U.S. Response

The Submitters assart that the United States Government is “failing to effectively enforce” section 703 of
the MBTA, 16 U.S.C. § 703, which prohibits the killing or “taking” of migratory birds under certain
circumstances. The Submitters assart that loggers, logging companies, and logging contractors consstently
engagein practicesthat violate the Act.” The Submitters assart that, furthermore, the United Statesisfailing
to enforce againg logging operations even though it isfully aware that they condgtently violate the law. The
Submitters assert that the United States * has completely abdicated its enforcement obligations’ under the
MBTA because of itsfailure to prosecute logging operations that the Submitters clam routingly violate the
Act.”

9 Article 14(2)(b). The NACEC Secretariat noted that the sort of assertions in the submission "-- that there is a
widespread pattern of ineffectual enforcement -- are particularly strong candidates for Article 14 consideration . . . ."
Determination for SEM 99-002 (23 December 1999) at 5.

% See Article 14(2)(c) . The response does not take issue with this assertion (see Article 14(3)(b)(ii), providing that “[t]he
Party shall advise the Secretariat . . . of any other information that the Party wishes to submit, such as. . . ii) whether
private remedies in connection with the matter are available to the person or organization making the submission and
whether they have been pursued.”).

! See Article 14(2)(d).

% Submission at 1-4, Appendix C.

* See, e.g., Submission at 1,5.

 Submission at 1.
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1. Information Supporting the Submitters’ Assertion that the United Statesis
Failing to Effectively Enforce the MBTA Against Logging Operations

The Submitters cite a 7 March 1996 FWS Memorandum for the proposition that the United States has a
longstanding policy not to enforce againgt logging operations thet violate the MBTA. The Submitters clam
that the Memorandum provides support for their assertion that the United States is failing to effectively
enforce the MBTA againg logging operations.” The Memorandum states that the FWS “has had along
ganding, unwritten policy reldive to the MBTA tha no enforcement or investigative action should be taken
in incidents involving logging operations, that result in the taking of non-endangered, non-threatened,
migratory birds and/or their nests.”*

The United States damsin its response to the Submisson that the Memorandum is not the officid United
States policy the Submitters say itis. The United States characterizes the 7 March 1996 Memorandum as
“an ungpproved and unofficid draft memorandum,” and as “a working document that had limited
digtribution, and was digtributed solely for the purpose of soliciting comments during an internd decison-
making process of the FWS.”?" Thus, the United States assarts, the draft memorandum embodies no FWS
policy, formd or unwritten, and the submission “misrepresents the true status of the FWS enforcement
policy with respect to the MBTA.”*

The Submitters do not rely exclusvely on the 7 March 1996 Memorandum to support their assertion that
the United Statesis failing to effectively enforce the MBTA as it goplies to logging activities by failing to
prosecute violators. Instead, the Submitters provide other support for this assertion as well.

The Submitters identify specific Stuaions in which they dlege the Act was violated and no enforcement
action was teken. Specificaly, the Submitters identify two recent ingances in which the Party did not initiate
an enforcement action againgt logging operaionsthat dlegedly violated the MBTA by killing covered birds
and destroying nests® The Submitters assart that the fallure to respond to these dleged violaions
condtitutes afailure to effectively enforce the MBTA. The Party does not address these assertions.

* Seee.g., Submission at 1.
% Submission, Appendix A.
* Response at 7.

% Response at 8.

» Submission at 6.
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The Submitters aso assert that violations for which no enforcement action is taken occur on a nationwide
bass. They note the impacts in violaion of the Act that logging has on birds and nests found on logged
federd and non-federd lands throughout the United States. The Submitters further Sate thet as far asthey
have been able to discern, the Party has never undertaken a single prosecution under the MBTA againgt
alogging operation. The Submitters advise that they made a concerted effort to obtain from the Party
information on any such prosecutions but thet the Party indicated in its regponses to the Submitters: requests
for such information that they had no information that there have been any such prosecutions:

[A] review of government files in response to the Submitting Party’ s requests, indicates that
the United States has never enforced the MBTA against loggers, logging companies, or
private landowners—in any context—no matter how egregious the violation may have been.
In response to CIEL’ s request for information, FWS, the Forest Service, and the Department
of Justice al responded that they had no documents relating to enforcement actions against
anyone involved in alogging operation.®

Sgnificantly, the United States does not gppear to chalenge ather assartion by the Submitters — that logging
operations cause degths of birds covered by the MBTA and destruction of nests of such birds, or that the
Party has never enforced againgt such operations.  With respect to the level of enforcement issue, the
United States gppears to acknowledge that it has made little if any use of the enforcement provisonsin the
MBTA againg logging operations, at least unless the migratory birds involved are protected under the
Endangered Species Act. The United States reportsthat “the FWS has not taken enforcement actions
agang logging activities regarding their impacts on migratory birds thet are not listed pursuant tothe ESA. ..
.3 Along the same lines, the United States notes that “[t]o date, the FWS has no record of prosecutions
having been brought exclusvely under the MBTA for takes caused by logging of migratory birds not listed
under the [Endangered Species Act].”* The United States dso indicates that the FWS * has not routindy
reviewed [logging] activities with regard to whether or not a permit is required.”*

In sum, the Submitters assertion that there is a failure to effectively enforce the MBTA againgt logging
operations does not rely exclusvely on the existence of an officiad FWS “non-enforcement” policy of the

% Submission at 6. The Submitters also identify two specific incidents in which logging operations allegedly committed
significant violations of the MBTA but for which no enforcement action was taken. Submission at 6.

% Response at 8.

¥ Response at 11.

% Response at 11.
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sort contained in the 7 March 1996 Memorandum. The Submitters have offered other information to
support this assertion, notably an gpparent lack of prosecutions nationwide as well afailure to prosecute
aleged logging operation violators in particular circumstances. The United States does not seek to
controvert the assertion that prosecutions under the MBTA againgt logging operations have been rare and
it does not address the dleged fallure to effectively enforce with respect to the particular examples provided.
Theinformation provided by the United States gppears to support the assertion that logging operations that
violatethe MBTA arerardly prosecuted, if ever, at least S0 long as the operations do not violate the ESA
aswell.

2. Application of Articles 14 and 15 to Assertions of a Wide-ranging Failure to
Enforce Environmental Law Effectively

Thefocus of the submission is on an assarted falure to effectively enforce thet is nationwide in scope. While
the Submittersidentify some specific logging operations that dlegedly violated the MBTA,* the reference
to particular operaions is clearly intended to be illugrative. The Submitters primary concern is with an
assarted nationwide falure on the part of the Party to investigate or prosecute logging operations thet violate
the MBTA by killing birds or destroying bird nests.

Given the Submitters broad focus on an asserted nationwide failure to effectively enforce, the Secretariat
now consders whether the citizen submisson processis intended for assertions of this sort. One possible
view isthat the citizen submission processis reserved for assertions of particularized failures to effectively
enforce. Under thisview afactud record would be warranted, only when a submitter asserts that a Party
isfaling to effectively enforce with respect to one or more particular facilities or projects. Thisview of the
Article 14 process, in short, reads the opening sentence of Article 14(1) to confine the citizen submission
process to assarted failures to effectively enforce with repect to particular facilities or projects. Under this
view, assartions of awide-ranging falure to effectively enforce that do not focus on individud facilities or
projects would not be subject to review under the citizen submission process.

Thetext of Article 14 does not gppear to support limiting the scope of the citizen submisson processin this
way. The opening sentence of Article 14 establishes three specific parameters for the citizen submisson
process. It thereby limits assertions of failures to effectively enforce to those meeting these three dements.

Fird, the assertions must involve an “environmenta law.” Next, they must involve an asserted falure to

¥ See, e.g., Submission at 6.
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“effectively enforcg’ that law (the assartion may not focus on purported deficienciesin the law itsdf). Third,
assartions must meet the tempord requirement of claming thet thereis afailure to effectively enforce.

The Parties’ inclusion of these three limitations on the scope of the Article 14 process reflects that they
knew how to confine the scope of the process and that they decided to do so in specific ways.® The Parties
could have limited the species of actionable failures to effectively enforce to either particularized incidents
of such, or to asserted failures that are of a broad scope, in the same way that they included the limits
referenced above. They did not do so. The fact that the Parties did not limit assertions to either
particularized incidents or to widespread falures to effectively enforce provides a strong basis for the view
that the Partiesintended the citizen submisson process to cover bath kinds of aleged enforcement failures™®
Thus, the text of the opening sentence of Article 14(1) supports the view that a submisson may warrant
preparation of afactud record, regardless of the scope of the alleged enforcement failure, so long as the
submission focuses on an asserted fallure to effectively enforce an environmentd law. *

% The Secretariat routinely considers whether submissions meet these three criteria; indeed, the Secretariat has dismissed
several submissions on the ground that they failed to meet one or more of them. Seg, e.g., Determination for SEM-95-001
(21 September 1995) (submission did not involve alleged failure to enforce because it challenged adequacy of legidative
act); Determination for SEM-98-002 (23 June 1998) (submission involved commercial forestry dispute, rather than an
alleged failure to enforce an “environmental law”); Determination for SEM-97-004 (25 August 1997) (dismissing
submission for failure to allege that Party “isfailing” to effectively enforce); Determination for SEM-00-003 (12 April 2000)
(dismissing submission as premature).
% See Determination for SEM 99-002 (23 December 1999) at 5 (" Assertions of this sort -- that there is awidespread pattern
of ineffectual enforcement -- are particularly strong candidates for Article 14 consideration, although submissions that
focus on asserted failures to enforce concerning individual facilities may warrant consideration under Article 14 under
some circumstances, depending on other factors.")
3 Article 14(1)(a)-(f), which establishes additional limits on the types of submissions subject to review under the Article
14 process, similarly does not reflect an intent to limit submissions to asserted failuresto effectively enforce that focus
exclusively either on particularized incidents or on asserted failures that are broad in scope. These provisions create
certain threshold requirements that appear equally applicable to a submission focused on either type of asserted failure
to effectively enforce (particularized incidents or widespread failures). For example, either type of submission must be
inwriting in an appropriate language (Article 14(1)(a)), clearly identify the submitter(s) (Article 14(1)(b)), and have been
filed by an eligible entity (Article 14(2)(f)). Similarly, the requirement that a submitter provide sufficient information for
the Secretariat to review the submission (Article 14(1)(c)) and that the submission appear to be aimed at promoting
enforcement rather than at harassing industry (Article 14(1)(d)) are potentially relevant both to an alleged particularized
failure and to an alleged widespread enforcement failure. Finally, the submission must indicate that the matter has been
communicated in writing to the relevant authorities of the Party and indicate the Party’ sresponse, if any (Article 14(1)(e)).
None of these requirements reflects a direct, or even an indirect, intent to exclude submissions that focus on alleged
failures to effectively enforce involving particularized incidents or submissions that focus on alleged failures to
effectively enforce that are broad in scope.
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Moreover, in deciding whether to request a response from a Party, Article 14(2) of the NAAEC directs
the Secretariat to be guided by whether a submission “raises matters whose further study in this process
would advance the gods’ of the Agreement. The gods of the NAAEC are ambitious and broad in scope.
These gods include, for example, “fogter[ing] the protection and improvement of the environment in the
territories of the Parties for the well-being of present and future generations,” as well as “enhanc[ing]
compliance with, and enforcement of, environmenta laws and regulations.”*

Assartions that there is afallure to enforce with respect to a Sngle incident or project may raise matters
whose further sudy would advance these gods. Indeed, the Secretaria has concluded that such assartions
merit developing afactud record in severd instances and the Council has concurred®  But aso, assertions
that the failure to enforce extends beyond a single facility or project portend, at least potentidly, a more
extensve or broad-based issue concerning the effectiveness of a Party’ s efforts to enforce its environmental
laws and regulations. In other words, the larger the scale of the asserted failure, the more likely it may be
to warrant developing a factud record, other things being equd. If the citizen submission process were
condrued to bar condderation of aleged widespread enforcement failures, the failures that potentidly pose
the greatest threats to accomplishment of the Agreement’ s objectives, and the mogt serious and far-reaching
threats of harm to the environment, would be beyond the scope of that process.  Thislimitation in scope
would seem to be counter to the objects and purposes of the NAAEC. The Secretariat declines to adopt
areading of the Agreement that would yield such aresult.®

In sum, Article 14(1) establishes parameters for the scope of the citizen submisson process. These
parameters limit the scope of the process in several ways but they do not reflect an intention only to alow
“particularized” assertions of afailure to effectively enforce and to exclude assertions such as those made
here that thereis awidespread fallure to effectively enforce. Article 14(2) provides further support for the
notion that the citizen submission process may include either type of assertion. Preparing factua records
on submissions that take either approach would promote the objects and purposes of the NAAEC.

® Article 1(a) and (g).

¥ The treatment of SEM-98-007 by the Secretariat and Council isillustrative. Thissubmission involves an asserted failure
to effectively enforcefor asinglefacility in Mexico. The Secretariat initially requested aresponse and later advised the
Council that afactual recordwaswarranted. The Council recently directed the Secretariat to proceed with such afactual
record.

“ See Vienna Convention on the Law of Treaties, Article 31, providing that “[a] treaty shall be interpreted in good faith
in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object
and purpose.”

10



Migratory Birds—Noatification to Council A14/SEM/99-002/11/ADV
DISTRIBUTION: General
ORIGINAL: English

3. Analysisof the Asserted Failure to Effectively Enforce the MBTA Against
Logging Operationsin Light of the U.S. Response

The Submitters assert that logging operations have consgtently violated the MBTA and that the Party has
never prosecuted such violations, as noted above* Asindicated above, the response denies that the 7
March 1996 Memorandum accurately sates alongstanding forma policy not to enforce the MBTA againgt
logging activities. The response dso confirms, however, that the United States has never prosecuted an
MBTA viodlation in the context of logging activities, at least unless an endangered or threstened pecies was
involved. As aresult, the response gppears to confirm that the lack of prosecutions under the MBTA
(regardless of whether it isthe result of aformd palicy) is both longstanding (given that the MBTA has been
in effect snce 1918) and broad in geographica scope.

The Submitters assart thet the dleged fallure to effectively enforce againgt logging operations has sgnificant
consequences in that logging causes tens of thousands of direct deaths of migratory birds and destroys or
crushes nests, eggs, nestlings and fledglings.  Appendix C to the submisson dams that logging, and the
falure to enforce the MBTA againgt logging operations, have had “severe negative consequences for
migratory bird populations” The United States aleges in its response that logging activities are not as
sgnificant a source of migratory bird takes as certain other causes, such as power line dectrocution or ferd
cats.” The fact that there may be activities that have more significant consequences, however, does not
necessarily mean that logging does not aso have significant consequences. The response acknowledges
that logging can result in unlawful takeswhen it killsbirds or crusheseggs®  As noted above, the response
aso confirms the importance of migratory birds. The Council itself has characterized migratory birds as
“aparticularly important component of North American biodiversity.”

*! Submission at 4.
“2 See Response at 5 (“ Although, logging activities are one of along list of activities that may contribute to bird fatalities,
they are not the most significant cause of bird mortality in the United States.”).
*® Response at 4. The Secretariat notes that it received amemorandum from the American Forest & Paper Association
(AFPA) that isrelevant to thisissue. The AFPA, the “national trade association representing the forest products and
paper industriesin the United States,” assertsthat the U.S. case law holds that logging operations are not subject to the
MBTA even if such operations kill birds covered by the Act. The Secretariat appreciates AFPA’s interest in this
proceeding. Thereis, however, no provision in the NAAEC for consideration of such memoranda at this stage of the
citizen submission process. The Secretariat declinesto adopt amore narrow reading of a Party’ s|egislation than the
one the Party itself appearsto endorse. If the Council directs preparation of a factual record for this submission, the
AFPA may submit comments, which the Secretariat may consider inits development of the factual record. (Article 15(4)).

11



Migratory Birds—Noatification to Council A14/SEM/99-002/11/ADV
DISTRIBUTION: General
ORIGINAL: English

There is one portion of the United States' response that has particular bearing on the issue of whether
preparing a factua record with respect to this submission is warranted. The response contends that the
CIEL submission falls to take into congderation a “multitude of ‘non-prosecutorid’ dternatives’ for
protecting migratory birds that represent “a more productive use of limited resources.” Because, as the
response itsdf indicates, these dternatives are * non-enforcement initiatives,”* the Party’ s decison to pursue
themin lieu of MBTA prosecutions cannot qudify as bona fide decisons to alocate resources to higher
priority enforcement matters under Article 45(1)(b).* 1t may be, however, that in summarizing these non-
enforcement Srategies the response is suggesting that the issue of effective enforcement of the MBTA with
respect to logging operations may not be worth studying through development of afactua record, if such
non-enforcement srategies are effective in achieving the underlying gods of the governing setute.

The response describes severd different types of “non-prosecutorid” or “non-enforcement” initiativesthat,
according to the United States, amount to a “proactive, preventative management” approach to the
protection of migratory birds. Having consdered the response’ s discussion of these initiatives, in the
Secretariat’ s view, further study of the matters raised in the submisson iswarranted. Among other things,
reasonable questions remain as to whether any of these dternatives, either done or in combination, is
effective in protecting migratory birds in the absence of enforcement againgt logging operations that violate
§ 703 of the MBTA.

Thefirg dternative is population monitoring of migratory birds to facilitate identification of migratory bird
species that are of most concern.®® Although thiskind of monitoring is unquestionably vauable in derting
the FWS to the existence of problems related to the hedth of migratory bird populations and the state of
their habitat, monitoring alone is ameans of facilitating, enhancing, and evauating the vaue of other kinds
of protective efforts. Information on the results of this monitoring that shows the government’ s gpproach
is effective was not provided.

A second non-enforcement adternative is public outreach. Initiatives such as Internationa Migratory Bird
Day may educate members of the public on the importance of protecting migratory birds, but the response
does not address issues such as the resources that have been committed to outreach efforts, whether these
programs have addressed dl sgnificant sources of thregts to migratory birds (including logging), the extent

“ Response at 18.
*® The response discusses these initiatives in the section devoted to analysis of the Party’ s “ Resource Allocation.”
“® Response at 19.



Migratory Birds—Noatification to Council A14/SEM/99-002/11/ADV
DISTRIBUTION: General
ORIGINAL: English

of their actud beneficid effect, or the comparative educationd benefits of public outreach efforts and the
use of MBTA prosecutions as “leveraging” tools.”

Ancther dternative identified by the response, avian mortdity studies and management, goes beyond study
and monitoring to encompass potentid protective efforts®  According to the response, the FWS
recommends management actions to reduce adverse impacts based on population trends data and
monitoring. 1n “gppropriate instances,” monitoring can lead to enforcement action againgt entities such as
eectric utilities that ingal power lines that can eectrocute birds® The response does not provide
information about how effective the identified management actions (such as those initiated by the
Communications Tower Working Group) have been in avoiding migratory bird deaths and habitat losses.

It dso does not explain why the resources available to the United States to protect migratory birds have
not been sufficient to target logging activities by, for example, developing aworking group for logging that
issmilar to the communications tower group. The response seems to indicate that the United States has
not targeted logging because it does not have a“greeat leve of impact.” Asindicated e sewhere, however,
the response fails to provide adequate information about the absolute and relative aggregate impact of
logging on migratory birds and their habitat. Findly, the response implies that the adverse effects of logging
on migratory birds cannot be “readily addressed.” But asindicated below, the response describes efforts
by the United States Forest Service to require or induce the use of best management practices.
Accordingly, there are important unresolved questions about whether the avian mortality studies and
management actions described in the response are sufficiently effective to negate the utility of preparing a
factud record as a means of advancing the gods of the NAAEC.

The response identifies landscape level bird planning as an additional means of protecting migratory birds
and their habitat.® Thiskind of planning hasthe potentia to protect migratory birds, but the plans described
in the response do not gppear to have been implemented yet and an assessment of their effectivenessin
protecting migratory birds is therefore necessarily speculative. Moreover, the response does not indicate
what component of the migratory bird problems identified through monitoring or otherwise will be
addressed through implementation of the plans. Smilarly, the participating countries gpparently have just
begun to implement initiatives such as the North American Bird Consarvation Initiative and the Trilaterd

“"1t is not clear from the response how the FWS would determine how successful these outreach efforts have been.
“® See Response at 19.

“E.g., United States v. Moon Lake Elec. Ass'n, Inc., 45 F.Supp.2d 1070 (D. Colo. 1999).

% Response at 20.
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Committee for Wildlife and Ecosystem Conservation and Management.® The response does not indicate
what resources the United States has committed to these endeavors, what powers the entities involved have
to take actions or require those engaged in logging to take actions to protect migratory birds, what kinds
of protections, if any, these endeavors have aready achieved, or what kinds of protections the United
States hopes to achieve through the activities of these agencies.

In sum, the assertions contained in the submission of a nationwide failure to effectively enforce the MBTA
with respect to logging operations are of substantid importance. Further study of the assertions would
advance severd gods of the Agreement, including enhancing compliance with, and enforcement of,
environmentd laws and regulations® and promoting transparency and public participation in the
development of environmentd laws, regulations, and policies™

C. Congderation of Article45(1)(a) and (b)

1. Preliminary Framework for Analysis of Article 45(1) I ssues

The submission charges that the United States has failed to effectively enforce the MBTA. Asindicated
above, Article 45(1) of the NAAEC provides that a Party has not failed to effectively enforce its
environmentd law if the action or inaction in question by agencies or officids of that Party ether “reflects
areasonable exercise of ther discretion in respect of investigatory, prosecutorid, regulatory or compliance
matters’ or “results from bona fide decisions to alocate resources to enforcement in respect of other
environmenta matters determined to have higher priorities”> The United States assertsthat it has not failed
to effectively enforce the MBTA for both of these reasons.

The purpose of the citizen submisson process suggests that the Secretariat should dismiss a submission if
the rlevant Party establishes that there is no failure to effectively enforce. A fundamenta purpose of the
process is to enhance domestic environmenta enforcement by the three Parties™  Accordingly, if a Party

°! See Response at 21.

%2 Article 1(g).

% Article 1(h).

> Article 45(1)(a) and (b).

*® See, e.g., Sarah Richardson, Sovereignty Revisited: Sovereignty, Trade, and the Environment—The North American
Agreement on Environmental Cooperation, 24 CAN-U.S. L.J. 183, 190 (1998) (noting that “[t]aken together, Articles 14
and 15 ...represent a critical institutional mechanism to encourage the effective enforcement by the Parties of their
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has made a persuasive case that there is no failure to effectively enforce, there will be little point in going
forward.

This is the first Party response in which a Party has made a detailed assertion that Article 45 makes
continued review of the submisson ingppropriate. The nature of the Secretariat’ s review of the submisson
in light of the response with respect to these issues will likely be determined on a case-by-case basis* The
Secretariat anticipates, however, that the following analyss will generdly be reevant.

In aparticular submission, if a Party has asserted that its enforcement reflects a reasonable exercise of its
discretion, the Secretariat should review at least two questionsin ng the extent to which the Party
provides support for this assertion. Firg, to what extent has the Party explained how it has exercised its
discretion? Second, to what extent has the Party explained why its exercise of discretion is reasonable
under the circumstances? |If the Party has provided a persuasive explanation of how it has exercised its
discretion, and why its exercise of discretion is reasonable, then under Article 45(1)(a), the Party would not
have faled to effectively enforce its environmentd law. In such a Stuation there would seem to be little
reason to continue with further study of the matters raised in the submission. I, on the other hand, the
Party has not explained how it exercised its discretion or why its exercise of discretion is reasonable,
dismissa would not be warranted under Article 45(1)(). The Secretariat might nevertheless determine that
dismissa iswarranted for other reasons.

With respect to the assertion that a Party’s enforcement practices result “from bona fide decisons to
dlocate resources to enforcement in respect of other environmenta matters determined to have higher
priorities,” the Secretariat should review the extent to which the Party has explained at least three points:
1) its dlocation of resources, 2) its priorities; and 3) the reasons why the Party’ s dlocation of resources
condtitutes a bona fide dlocation given the Party’s priorities. If a Party has explained its dlocation of
resources and its priorities, and has provided a persuasive explanation of why its dlocation of resourcesis
bona fide in light of those priorities, then, again, under Article 45(1)(b), there is not afailure to effectively
enforce. Asareault, thereislittle reason to continue with further study of the submission.

domestic environmental law™”).

% Cf. Scott C. Fulton & Lawrence . Sperling, The Network of Environmental Enforcement and Compliance Cooperation
in North America and the Western Hemisphere, 30 INT'L LAaw 111, 128-29, 138 (1996) (noting that the NAAEC |leavesto
“future development” determination of standards for determining the effectiveness of each the Parties' enforcement
effortsrather than “ setting forth precise standards”).
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2. Application of this Framework to the CIEL Submission and the Party’s
Response

A) HOW HAS THE PARTY EXERCISED ITS DISCRETION?

In the Secretariat’ s view, the Party has provided substantia information concerning how it has exercised
itsdiscretion for purposes of Article 45(1)(a). The Party has done so by offering three basic points. Firdt,
the Party identifies its dgnificant “enforcement”-related initiatives. These incude creation and
implementation of a permitting scheme, issuance of regulations for the hunting of game birds that are
designed to keep harvest levels in baance with a sustainable population, and related monitoring of game
bird populations. The Party dso identifies law enforcement investigations and prosecutions as enforcement-
related approaches.

Next, the Party explainsthat its resources are limited. With respect to permitting, for example, the United
States assarts that the FWS' Office of Migratory Bird Management lacks sufficient personnel to write
permits for every incoming request.® The response asserts that on average, approximately three million
people each year engage in 22 million days of migratory bird hunting. The FWS has been able to commit
18 saff pogtions and atotd nationwide budget of just over $1 million in an effort to manage approximately
40,000 active permits and process gpproximately 13,000 applications for intentiond take permits annudly.*
According to the United States, these resources are insufficient to the task and the agency faces “sgnificant
resource limitations”* Thus, the Party asserts that Smply addressing the large number of hunters and
prospective hunters keeps its permitting resources more than fully occupied.

With respect to the impact of resource limitations on enforcement, the Party’ s response explains that the
FWS Divison of Law Enforcement has “tremendous responsbilities’ that include enforcement of awide
variety of datutes other than the MBTA that are designed to protect fish, wildlife, and plants® The
combination of this broad range of respongbilities and existing personnel shortages makes resource
alocation decisons and the application of discretion in enforcement matters “ unavoidable.”

*" Permits are the mechanism the FWS has chosen in connection with the regulations it hasissued to control the taking
of migratory birds through hunting and other activities. 50 C.F.R. Parts 20-21. See Response at 9-10.

% Response at 10.

* Response at 11.

% Response at 15.

®! Response at 16.
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Third, the Party identifies the different types of activities that potentialy violate the Act and it explains how
it has exercised its discretion in using the applicable enforcement gpproaches to address these different
types of activities. The Party indicates that in light of its limited resources and the significant workload
created by managing “intentiond” killers of migratory birds through the permitting process, it has exercised
its discretion to focus its permitting program exclusvely on such intentiond actors and not to dlocate
permitting resources to address unintentiond or incidental killings® Logging operations fit into this
“unintentiond” or “incidenta” killings category, as do severd other ativities discussed in more detall below,
such as dectric wires, ail pits, and other “attractive nuisance’ -type enterprises that the Party indicates
attract birds, causing some to die. In addition, the Party asserts that, due to its limited resources, it has
“legitimately concentrated its regulatory, enforcement, and scientific efforts to reducing unintentiona takes
of migratory birds caused by those activities where industry has created hazardous conditions which often
attract migratory birds to their death.”® According to the Party, the FWS therefore “focuses less on
preventing takes ensuing from otherwise legd activities that modify the locd environment (logging, road
condruction)” than from intentiona kills (such as from hunting) and from *“ activities where industry has
created hazardous conditions which ... attract migratory birds to their death.”*

In sum, the United States provides much of the information needed to determine whether it isexerciang its
discretion in areasoneble way. It identifiesits enforcement tools. It further explains and substantiates limits
in the Party’ sresources. Further, it describes the types of activities that violate the Act, and explains that
it has judged it more important to use permitting to regulate one type of activity (intentiond killing) in lieu
of usng it to regulate another (incidenta or unintentiond killing). Smilarly, the United States explains that
it focuses its enforcement efforts on other types of incidenta killing (eectric wires, etc.) rather than on
logging operations.
B) ISTHE PARTY'SEXERCISE OF ITS DISCRETION REASONABLE AND/OR
ITSALLOCATION OF RESOURCES BONA FIDE UNDER THE
CIRCUMSTANCES?

1) Scope of the Regulations and Permitting Scheme

The Party fdls short in one respect in showing that it has exercised its discretion reasonably and dlocated
its resources in a bona fide way by deciding to focus its regulatory and permitting resources exclusively on

%2 See Response at 11.
% Response at 11.
% Response at 11-12.
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activities “where the take is the purpose of the activity in question” and to exempt incidentd killing activities
from this permitting scheme.  What is missing is ashowing as to why this exclusive focus on intentiond
killings, and this decison to ignore incidenta killings for purpases of the regulaion development and permit
process, is reasonable and a bona fide alocation of resources.  Section 703 of the MBTA makes it
unlawful to take protected migratory birds “[u]nless and except as permitted by regulations’ issued under
the statute® Section 704 authorizes the Secretary of the Interior to determine “when, to what extent, if at
al, and by what means ... to dlow hunting, taking, ... [or] killing” of migratory birds by permit.*® Asthe
United States Supreme Court has described it, the MBTA isa* conservation statute] | designed to prevent
the destruction of [migratory] birds”® The Party indicates that the primary gods of the FWS in its
management of migratory birds are “to conserve migratory bird populaions and their habitats in sufficient
quantities to prevent them from being considered as threatened or endangered and to ensure the citizens
of the United States continued opportunities to enjoy consumptive and nonconsumptive uses of migratory
birds and their habitats.”*® The Party asserts that its approach is a reasonable strategy to achieve these
godls, but it provides no support for this assertion that would alow for independent review.

The NAAEC isslent on the type of showing a Party should make in daming under Article 45(1) that it is
not faling to effectively enforce its environmenta lawv. The NAAEC smilaly isslent on how the Secretariat
should review such a cdam in deciding whether to dismiss a submission or advise the Council that
development of afactud record iswarranted. Nether the Council nor the Secretariat have addressed these
issuesin detall previoudy.

It would appear that, to support dismissa on the basis of an Article 45(1) claim, a Party must support the
reasonableness, or bona fide nature, of its decisons, as well as address the issues outlined above. To do
30, a Party should provide a careful identification of the reasons why it chose to follow one course rather
than another.® Here, such a showing indudes providing acareful identification of the reasons why the Party
chose not to include logging operations in its permitting scheme,

®16U.S.C.§703.

%16 U.S.C. § 704(a).

 Andrusv. Allard, 444 U.S. 51, 52-53 (1979).

% Response at 5 (internal quotation marks omitted).

®1nits 19 July 1999 Article 15(1) Notification to Council that Development of a Factual Record is Warranted for SEM-97-
006, the Secretariat noted that a Party must provide support for its statement under Article 45 that it has reasonably
exercised its enforcement discretion and/or that its enforcement approach resulted from bona fide decisionsto allocate
resources to enforcement in respect of other matters determined to have higher priorities.
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Itisprecisdly that kind of explanation, judtifying the reasonableness of the Party’ s exercise of enforcement
discretion in declining to establish a permitting scheme under § 704 of the MBTA for activities, likelogging
operations, which result in incidenta killings, thet islacking in the response in thiscase. The United States
does not provide information, for example, on the relaive number of birds killed through intentional and
incidenta activities. Nor does the United States provide any other examples of where it has exercised its
enforcement discretion under any of its environmenta laws so as to categoricaly exclude a portion of the
regulated community from permitting or prosecution. The U.S. has not provided thisinformation, or any
other facts, that explain why, as a policy matter, a regulation and permitting scheme focused solely on
intentiond killings is areasonable exercise of discretion and bona fide dlocation of resources to achieve
the MBTA’sgod of preventing the destruction of migratory birds.

The one assertion that the Party offersto support limiting the permit program to activities, such as hunting,
whose purpose is to take migratory birds is that it is easer to monitor hunting than logging.” The Party
presumably is thereby asserting that the ease of monitoring hunters enhances the likelihood that permits
issued will be complied with, thereby enhancing the vaue of the permitting scheme. Presumably, the Party
is suggesting that the difficulty in monitoring compliance by loggers with any permits that are issued
undermines the utility of a permitting scheme focused on them. Again, however, the Party does not provide
factuad documentation or other support for this assertion. Nor does the Party refute the Submitters
contention that the FWS has the flexibility to impose and enforce nesting and breeding season logging
redrictions.™ It Imply assartsthat it is easer to monitor compliance by hunters than it would be to monitor
compliance by loggers. Thismay well be the case, but in the Secretariat’ s view the Party needsto provide
some support for its assertion that it is.

Thus, a factud record concerning the permitting issue would involve developing information concerning
whether the Party’s decison to exercise its discretion to focus its permitting efforts solely on intentiona
killing is reesonable in terms of achieving the purposes of the MBTA. Rdevant information would include
information on the numbers of birds saved through current permitting practices and information on the
number of birds that could be saved through dternative permitting practices that included logging. It aso
would be useful to develop information onwhether, and if o, why, it is eeser to monitor compliance by
hunters with permitting requirements than it is to monitor compliance by logging operations, and the
chdlengesin each sphere.

" See Response at 11.
™ Submission at 17-18. To the contrary, the response notes that the Forest Service restricts operating seasons in timber
sale contracts. Response at 22.
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2) Prosecutions

The Party judtifies the decision to initiate prosecutions under the MBTA againgt certain kinds of activities
that result in unintentiond takes of migratory birds but not others under the rubric of both a reasonable
exercise of enforcement discretion (which, according to the Party, shidds its decisions from further scrutiny
under Article 45(1)(a)) and a bona fide dlocation of resources to higher priority matters (which aso,
according to the Party, shiddsits decisons involving logging operations from further scrutiny under Article
45(1)(b)). As noted above, activities that result in unintentional or incidenta takes include logging
operations, aswell asahost of other activities. The response provides along list of other such activities,
including the congtruction of power lines or open ail pitsthat atract birds, the use of fishing vessd nets and
gear, il spills and other industrid accidents, and the operation of wind generators, communication towers,
and carsand aircraft.”” The response indicates that the Party has decided to concentrate its regulatory and
enforcement efforts on “reducing unintentiona takes of migratory birds caused by those activities where
industry has created hazardous conditions which often attract migratory birds to their deeth...
Comparatively, the FWS focuses less on preventing takes ensuing from otherwise legd activities that modify
the locd environment (logging, road construction).””

The Party invokes both of the Article 45(1) defenses to judtify drawing this distinction. Firgt, the Party
assarts that the U.S. Congress and courts accept and acknowledge that non-prosecution of some violations
of the MBTA isintegra to the statutory scheme, and therefore that the Party is entitled to exercise some
degree of enforcement discretion under the Act.” The Secretariat agrees that the MBTA provides the
United States the authority to exercise some degree of enforcement discretion. However, in view of the
categoricd exemption from permitting and prosecution that the Submitters assart, this threshold
acknowledgment does not answer whether the exercise of discretion here was reasonable or the result of
abona fide alocation of resources. Moreover, where a Party's environmenta law itself does not contain
an enforcement exemption for a particular sector of the regulated community, the likelihood that
discretionary adminigtrative actions cresting such an exemption are not reasonable or bona fide increases
as the scope of the exemption increases. Indeed, a the extreme, such administrative exemptions could
completely undermine the effectiveness of an environmenta law.

2 Response at 6.
" Response at 11.
™ Response at 12-13.
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The Party further assertsthat it has limited resources, just asit did in explaining why it has not extended the
regulatory and permit program to logging operations. According to the response, the FWS' Division of
Law Enforcement “ struggles with a shortage of personnd and alack of necessary funding to adequately
daff itsdf in order to meet increasing demands.”™ The Divison has only about four enforcement officers
per state or territory, so that each officer must cover avast geographic area.”™

Given this resource shortage, the Party assarts that it has justifiably decided to dlocate its resources to the
enforcement of activities other than logging that result in the incidenta taking of migratory birds. According
to the Party, the FWS guidance manud characterizes as a high investigative priority “unlawful commercid
activities and activities involving pollution or energy production facilities which are destructive and
detrimenta to efforts to conserve wildlife” ” The question before the Secretariat is whether the Party has
provided a persuasive explanation that it has exercised its enforcement discretion reasonably for purposes
of Article 45(1)(a) in making these high priority matters, and that its alocation of enforcement resourcesto
mattersin the high priority category, which does not include logging, condtitutes a bona fide dlocation for
purposes of Article 45(1)(b). The Secretariat’ s view isthat the Party has not done so with respect to ether
of the Article 45(1) exclusons from the definition of afalure to effectively enforce environmentd law. A
more detailed review of the information provided in the response may be helpful.

a) Absolute and Comparative Numbers of Violations

The Party provides severd reasons why it believes it has exercised its discretion reasonably and made a
bona fide dlocation of enforcement and related resources. Fird, the Party asserts that more birds are killed
through other types of activities that cause incidental deaths than are killed from logging operations. The

™ Response at 16.

® Response at 16.

" Response at 13-14. The response does not provide a persuasive explanation for why it has limited the “High Priority”

category inthefashionit has. The response indicates only that “the FWS views [the activities placed in the High Priority
category] as areas where protective effortswill have the greatest success.” Id. at 14. But the reasons why enforcement
of activitiesin the High Priority category will provide greater successis not clear. Among the possible explanations are
the availability of best management practices to avoid certain kinds of unintentional takes, the ease or difficulty of
building a case against a violator, and the ability to “leverage” a prosecution against one violator into voluntary

protective actions by others engaged in the same activity. Each of these explanationsis addressed below. The response
states simply that “[p]rosecution for electrocution of birds on powerlines ... iscritical not because of how many birds
[are] killed, but because of the thousands of miles of powerlines that cross the United States.” Id. at 14. The response
does not indicate how many acres of forest land are logged each year and why prosecution of loggersisless*“critical”

in light of the number of birds at risk in connection with each type of activity.
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response assarts that “[a)lthough logging activities are one of along list of activities that may contribute to
bird fatdities, they are not the most significant cause of bird mortdity in the United States.””® Thus, the Party
suggests that the scope of the problem is greater esewhere than it isin the context of logging operations.

It may well be the case that other types of activities cause far moreincidental deaths to migratory birds than
occur from logging operations. The information supplied in the response, however, does not establish that
thisisthe case. To some extent, at least superficidly the information supplied in the response is not alike
comparison. The response indicates that, for example, pesticide ingestion is estimated to kill millions of
birds each year. It dso indicates that eectrocutions and power line impacts kill thousands to tens of
thousands of birds annualy.” These are aggregate numbers that purport to describe the cumulative effect
of these activities on migratory birds throughout the Party’ sterritory. The response next asserts that these
numbers contrast sharply with the numbers provided in the submission concerning birds killed by timber
harvesting. But the numbers provided in the submisson rdae to a smal number of individual timber sdes
described in sudies of which the Submitters were avare® The response does not provide an estimate of
the aggregate number of migratory birds killed by timber harvesting throughout the territory of the Party.
Again, it would be hepful to be able to put this information in context by developing aggregate numbers
of desths of protected birds and destruction of bird nests each year from logging operations. This
information, along with information on avian mortdity due to causes other than logging, dso would be ussful
for examining whether the overdl migratory bird mortaity alowed under FWSSs policy of pursuing
enforcement to conserve migratory bird populations and habitats so as to prevent them from being
conddered as threatened or endangered, particularly asiit is gpplied to migratory bird species that are
currently far from being threatened or endangered, is consstent with the broad gods of the MBTA.

Thus, it would be useful to have a better understanding of the actual numbers of birds protected under the
MBTA that are killed by logging operations each year—in terms of absolute numbers of deaths and with
respect to numbers of deeths relative to other types of activities that result in incidental takes to which the
Party indicates it has assigned a higher investigative and enforcement priority. The submisson asserts that
“the number of young migratory birds killed, nests destroyed, and eggs crushed annualy as a direct result
of logging operations is enormous.”®  The information supplied in the response does not refute this
assartion.  Extrapolating from the numbers supplied in both the submission and the response in connection

"® Response at 5.
" Response at 6.
% Submission at 4.
8 Submission at 4.
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with just a handful of timber sdes (666 nests likely to be destroyed by four timber sdesin Arkansas and
9,000 young birds expected to be killed as adirect result of seven logging sdesin Georgia),” it appears
that logging operations likely cause the deaths of significant numbers of birds each year.

b) Management Practices

The second assertion the Party offers to show that it has exercised its discretion reasonably is that it can
encourage parties engaged in non-logging activities that lead to incidental migratory bird deaths to engage
in management practices that will minimize the risk of incidental takes, whereas such practices are not
avalablefor logging.® The essence of this assertion appears to be that it is reasonable to focus more on
other activities that cause incidental deeths than on logging because more things can be done in these other
aress to reduce or minimize such deaths. Again, on itsface, this appears to amount to areasonable basis
for alocating resources to pursuing such other activities as a higher priority than logging.

The Party has not provided support, however, for the underlying factua premise that best management
practices are more readily available for other kinds of activities that result in incidenta bird takes than for
logging.* The Party has not explained what such best management practices are for activities other than
logging or how effective they are, or arelikely to be, in reducing deaths of migratory birds. In addition, the
Party’ s response refers to a United States Forest Service Manud that gpparently details “ specid measures’
that loggers are told or encouraged to use to minimize bird deaths and nest destruction for threatened,
endangered or sengtive bird species® The Party does not provide a copy of relevant portions of the
Manud or explain what these  specid measures’ are® It dso does not reconcileits reference to the Forest
Service Manud (which gpparently includes “specid measures’ for logging operations) with its statement
earlier in the response that best management practices do not exist for logging.*” Thus, there gppears to be

% Submission at 4. See also Response at 6.

% Response at 14-15. As an example, the Party cites the case of Moon Lake, where prosecution of one operator
encouraged operators of other power lines voluntarily to install equipment to minimize the hazard that powerlines pose
to migratory birds from perching on them. Response at 14.

# The Party states simply that “migratory bird mortality caused by logging activities is not susceptible to a simple
technological fix. Logging activities modify habitat, as opposed to creating a hazardous attraction to migratory birds such
asopen oil pits.” Response at 15.

% Response at 22.

% The Response contains only a parenthetical reference to one such “special measure”—*restricting the operating
season.” Response at 22.

8 See Response at 14-15.
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an internd incongstency relating to this point in the response. This gpparent incongstency warrants
darification.

In short, it would be helpful to develop information regarding the types of best practices available to reduce
incidentd deeths of birds and destruction of migratory bird nests from various activities, as well as
information concerning any reasons why it is easier for the Party to require or encourage the use of such
best practicesin contexts other than logging, or why the use of such practicesin other contextsis likely to
be more effective than it islikely to bein the logging context.

c) Leveraging Resources

Third, the response indicates that the FW'S evaluates potentia enforcement cases by anayzing whether it
can “leverage its resources’ by taking enforcement actions againgt one violator that serve to encourage
voluntary efforts by smilarly Stuated entities to protect migratory birds® The response asserts that this
discretionary technique works wdl in Stuations in which an industry can voluntarily meke a relatively
inexpensive dteration in operaions or equipment. Once again, a greater ability to leverage resources in
contexts other than logging would support giving priority to enforcement in these other areas. Becausethe
Party has not provided sufficient information to permit the Secretariat to assess the rdative availability of
management practices and rdated “dterations’ in logging and other contexts, it failsto provide a persuasive
case thet the Party islikely to be more effective in achieving this am of leveraging its enforcement casesin
other contexts than in connection with logging operations. It would be useful to develop information on why
thisis the case, including information from previous efforts to “leverage resources’ in this way.

d) Litigetion Riskg/Difficulties
Fourth, the Party judtifies its decison not to enforce againgt logging operations that kill birds or destroy nests
inviolation of the MBTA by asserting that it is more difficult to build successful enforcement cases against
logging operations due to difficulties in the governing legd scheme and difficulties in developing the
necessary facts because of the large geographic areas covered (such as the difficulty of finding nests and
dead birds).* Assuming that cases againg logging operaions are more difficult to bring than cases agang
other activities that incidentaly kill birds, it is not clear from the response why the Party’ s failure to bring
or pursue asingle prosecution againg logging operations given the apparently sgnificant numbers of bird
desths amounts to a reasonable exercise of enforcement discretion or abona fide dlocation of enforcement

% Response at 14.
% Response at 18.
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and related resources. The response does not indicate, for example, whether there has ever been acase
in which the evidence of ataking in violation of the MBTA atitributable to logging has been reedily available,
and if o, why the FWS decided not to pursue enforcement of that violation. 1t would therefore be helpful
to develop additiond information about how difficult it is to accumulate the information necessary to pursue
enforcement of § 703 of the MBTA againgt logging operations, as compared to enforcement againg other
kinds of activities that the Party has decided to pursue. 1t dso would be helpful to develop information
about what efforts the Party has made to substantiate an enforcement case againgt loggers and what the
results of any such efforts have been.

€) The Endangered Species Act

Finaly, the Party assertsin its response that it does focus on logging that kills birds when an endangered
goediesisinvolved™® The Party seemsto assert that endangered species are inherently more important and
therefore deserve priority in terms of enforcement effort. The Party indicates that it uses the ESA asthe
bass for such prosecutions. One question concerning this assertion in the response iswhether, as ameatter
of achieving the environmenta protection gods of the MBTA and ESA datutes, it is dways the case that
prosecutions are of greater benefit when endangered species are involved than when they are nat. 1t would
be helpful to develop information concerning this exercise of discretion—e.g., it would be useful to know
whether there are Stuations in which it may be more effective from an environmental protection standpoint
to pursue loggers who are killing migratory birds not covered by the ESA (perhaps many in number) than
to pursue loggers who are killing migratory birds that are covered by that Act (perhaps few in number).
Agan, the critica factua backdrop hereisthat the Party has gpparently never initiated asingle prosecution
under the MBTA, regardiess of context. 1t would be hdpful to develop information concerning why it has
exercised its discretion in thisway in terms of its choice of prosecution targets among aleged ESA and
MBTA offenders. Ancther question here is whether the Party is assarting that it focuses on ESA
prosecutions because they are easier to bring than MBTA prosecutions.

3. Conclusion on Article 45(1) I ssues

To sum up, this submission and response raise an issue of central importance to the citizen submisson
process—how should the Secretariat, in fulfilling its responsbilities under Article 15(1), addressa Party’s
cdamthat it is not failing to effectively enforce based on the definition of that term in Article 45(1)(a) and/or
(b). Oneoption isfor the Secretariat automatically to dismiss the submisson on the theory that if a Party
makes an assartion that it has engaged in a reasonable exercise of discretion for purposes of Article

% Response at 17.
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45(1)(a) or made a bona fide alocation of resources for purposes of Article 45(1)(b), the Secretariat is
bound to accept it. There is nothing in the Agreement to suggest that the Secretariat is bound to adopt a
Party’s view that it qudifies for one of the Articdle 45(1) exclusons from the definition of a falure to
effectively enforce environmentd laws. Article 31(1) of the Vienna Convention on the Law of Treeties
providesthat “[a] treaty shdl be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the tregty in their context and in light of its object and purpose”®* Asindicated above,
one of the Parties' fundamenta purposes in establishing a citizen submission process under the NAAEC
was “to enligt the participation of the North American public to help ensure that the Parties abide by their
obligation to enforce their respective environmentd laws.”* If the Secretariat were obliged to accept at
face vdue every assartion by aParty that it isnot failing to effectivdy enforce its environmentd laws because
it qudifies for one of the Article 45(1) defenses, a Party could unilaterdly force the termination of every
single citizen submisson smply by assarting such adefense. The effect would be the nullification of the
opportunities nomindly afforded by Articles 14 and 15 for citizen participation in the environmenta
enforcement process. Such a result would serioudy undermine the utility of the submisson process in
promoting the Agreement’s other gods, including fostering the protection and improvement of the
environment in the territories of the Parties® and enhancing compliance with and enforcement of
environmenta laws*

Asaresult, the Secretariat declines to read the Agreement as requiring dismissa of asubmisson smply on
the basis of a Party’ s assertion that one of the Article 45(1) defenses gpplies. Instead, the Secretariat has
determined that its role, and respongbility, is to evauate each such Party clam on its individud merits.

Thus, if a Party asserts that it is exercising its discretion reasonably, the Secretariat’ s responsibility isto
review whether the Party has explained how it exercised its discretion. The Secretariat’ s responsibility is
aso to review whether the exercise of discretion was “reasonable.” If a Party assertsthat it has engaged

1 1155 U.N.T.S. 331, 8 .L.M. 679 (1969). The United States has signed but not ratified the Vienna Convention. The
Conventionis generally regarded as an authoritative statement of the principles of treaty interpretation.

% Raymond MacCallum, Comment, Eval uating the Citizen Submission Procedure Under the North American Agreement
on Environmental Cooperation, 8 GoLo. J. INT’'L ENVTL. L. & PoL’y 395,400 (1997). SeeadsoFour-Year Review of the
North American Agreement on Environmental Cooperation: Report of the Independent Review Committee 5 (June
1998)(noting that the citizen submission process makes it possible for “some 350 million pairs of eyesto alert the Council
of any ‘raceto the bottom’ through lax enforcement.”) Cf. Article 1(h) of the NAAEC (stating as one of the objectives
of the Agreement the promotion of “public participation in the development of environmental laws, regulations and
policies’).

% Article 1(a).

% Article 1(g).
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in abona fide resource dlocation to higher priority matters, the Secretariat’ s regponsbility isto review how
the party has dlocated its resourcesin light of its Stated priorities. The Secretariat’s responsibility isaso
to review whether that alocation isindeed bona fide. Inthis case, the Secretariat finds that the Party has
not provided enough information regarding the exercise of its enforcement discretion and the dlocation of
its resources to enable the Secretariat to find that either Article 45(1)(a) or (b) judtifies terminating this
proceeding. Ingtead, additiona information of the sort identified above is needed concerning whether the
Party isfalling to effectively enforce the MBTA based on Article 45(1)(a) and (b).

\% NOTIFICATION TO COUNCIL IN ACCORDANCE WITH ARTICLE 15(1) OF THE
NAAEC

For the reasons stated above, the Secretariat consders that the submission, in light of the Party's response,
warrants development of afactud record. The Submitters assert that logging operations have violated and
are continuing to violate the MBTA on a nationwide bass and in paticular identified Stuations. The
Submitters further assert that the Party has not brought a single prosecution under the MBTA for such
dleged vidlaions. Inits response the Party does not chalenge the firgt assertion. The Party acknowledges
that no prosecution under the MBTA has been brought against alogging operation. In the Secretariat’s
view the Party has not adequatdly supported its claim that its failure to bring a single prosecution againgt
logging operations is the result of a reasonable exercise of its discretion or a bona fide dlocation of its
resources. The Secretariat is not expressing aview as to the ultimate resolution of these issues. Instead,
it has determined that the purposes of the NAAEC would be well served by developing in afactud record
additional information of the types referred to above concerning them. In accordance with Article 15(1)
of the NAAEC, the Secretariat s0 informs the Council and in this document provides its reasons.

Respectfully submitted on this 15™ day of December 2000.

(origind sgned)
Janine Ferretti
Executive Director
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