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I. Introduction

Despite years of concern for sea turtles and the threats to them, no rule of international law
and no single international environmental agreement is capable of protecting sea turtles.  Even taken
in the aggregate, customary international law and treaty law fail to protect sea turtles throughout their
range or regulate the threats to their well-being.  The migratory nature of sea turtles is at the heart
of law's failure to protect sea turtles.  During the life cycle of the sea turtle, they will inhabit four
different jurisdictions of customary international law.  In none of these jurisdictions do strong
conservation standards prevail over a State's right to exploit resources.  In a coastal State's terrestrial
territory, its territorial sea (12 miles from the coast), and its marine Exclusive Economic Zone (up
to 200 miles from a State's coast), the use and conservation of sea turtles is governed by the principal
of customary international law known as Permanent Sovereignty over Natural Resources.1  Under
this principle, a State has sovereign rights to use natural resources, including species, within its
territory.2  On the high seas, the converse is true: no State has sovereign rights, and thus, all State's
have the right to exploit a species.  Unless regulated by an international agreement, species on the
high seas, the area outside the jurisdiction of any State, are considered res nullius ) the property of
no State.3  The rights of a State to exploit a resource is not without limitation, however.  As a general
rule, a State cannot use its territory in a manner that harms another State.  Similarly, a State must use
the resources of the high seas consistently with the interests of other States and must conserve the
living resources of the high seas.4  But these conservation duties are weak, and fail to require a State
to adopt strong measures to protect sea turtles.

In addition, various rules of international environmental agreements apply, depending on
whether a State has consented to be bound by the provisions of a particular agreement.  Although
existing international environmental agreements do little to upset customary international law, they
often establish new habitat conservation provisions or trade rules.  For example, the Convention on
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International Trade in Endangered Species (CITES)5 regulates international trade in sea turtles and
their products, but does not protect habitat or control other threats to sea turtles, which are seen as
domestic issues within the sovereign discretion of each State.  The parties to the Convention on the
Conservation of Migratory Species of Wild Animals (the CMS)6 jointly have listed two species of
sea turtles as endangered and all seven as requiring international cooperation for their conservation.
Yet, the parties have adopted no provisions to conserve them.  The Protocol Concerning Specially
Protected Areas and Wildlife is a regional agreement that requires parties to take aggressive
conservation measures, but these measures do not apply to nesting beaches.7  Even a draft treaty
related specifically to sea turtle protection fails to establish strict obligations that would overcome
a State's sovereignty concerns.  Some State's are contesting vigorously provisions to require the use
of turtle excluder oppose any limitations on subsistence harvesting.8

Only the regulation of international trade in sea turtles and their parts under CITES is
regulated effectively by the international community.  No other threat is controlled.  In particular,
subsistence harvesting is not regulated and the use of turtle excluder devices, which allow turtles to
escape fishing nets, are not required.  Moreover, despite language in many treaties relating to habitat
protection, no treaty requires a party to protect sea turtle nesting habitat or marine habitat.

The migratory nature of the sea turtle does not distinguish it from other species.  No
additional rules apply either within the territory or territorial waters of a State or on the high seas.
Nonetheless, a principal of law is developing which might provide additional protection for sea
turtles and other migratory species.  Under the "shared resources" concept, a State is considered the
temporary host of a migratory species.9  A State would be required to take conservation measures
if necessary to achieve a certain result, such as maintenance or restoration of the species to a
favorable conservation status.10  A State's sovereignty would be respected by not mandating specific
conservation measures.11
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This paper reviews the status of sea turtles under international law and international
environmental agreements to determine the need for a tripartite sea turtle agreement among Costa
Rica, Nicaragua, and Panama.  Section II provides an overview of the legal status of the sea turtle
in international law and the codification of those principles under the 1982 Law of the Sea
Convention.  Section III reviews general principles of international environmental law which may
constrain State's activities under current international law.  Section IV assesses the provisions of
international agreements which relate or could relate to sea turtle conservation.  Section V reviews
two agreements which hold great promise for sea turtles but are not yet in force.  Section VI
concludes that the Inter-American Sea Turtle Convention, which countries in the Western
Hemisphere have negotiated, could provide adequate protection for sea turtles in Costa Rica,
Nicaragua, and Panama. The Inter-American Sea Turtle Convention provides an excellent start to
sea turtle conservation in Central America.  Because of its weak habitat protection provisions,
however, a separate agreement among Costa Rica, Nicaragua, and Panama  may be necessary to
protect, conserve and use sea turtles.

II. Customary International Law and the 1982 Law of the Sea Convention

During the life cycle of sea turtles, they emerge from and nest on beaches and swim the
oceans.  As they do so, they pass through four different legal regimes under customary international
law.  First, when emerging as hatchlings and when returning to beaches to nest, they are within the
terrestrial territory of a sovereign State which possesses sovereign rights over the sea turtle.  This
right is limited by the State's duty not to cause harm to the environment of another State.  Second,
as the turtle begins its journey back to the sea, it enters a coastal State's the territorial sea, in which
the State has absolute sovereignty to regulate resources subject to the duty not to cause harm to other
States.  Third, sea turtles swim into a coastal State's Exclusive Economic Zone (EEZ).  Here, too,
the coastal State has the sovereign right to use sea turtles, coupled with some conservation duties.
Fourth, many sea turtles migrate to the high seas, the area 200 miles from the coast of any nation.
Once on the high seas, sea turtles are offered very little protection.  Although a person may not hunt
sea turtles to extinction on the high seas, they are not required to take active conservation measures
to protect them.  The 1982 Law of the Sea Convention codified these rules of customary
international law.

A. Nesting Beaches ) Permanent Sovereignty over Natural Resources and State
Responsibility

When sea turtles are nesting on beaches of a sovereign nation, international law is very clear:
States have permanent sovereignty over their natural wealth and resources to be exercised in the
interest of national development and the well-being of the people of the State concerned.12  The
concept of national sovereignty over natural resources is firmly embedded in international law.
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Recent international environmental agreements, declarations, and resolutions, such as the
Convention on Biological Diversity, affirm that "States have, in accordance with the Charter of the
United Nations and the principles of international law, the sovereign right to exploit their own
resources pursuant to the own environmental policies."13

Nonetheless, the concept of permanent sovereignty over natural resources has its limitations.
States have a corresponding general duty not to harm the interests of other States.  The Biodiversity
Convention and other international documents impose the on States the duty "to ensure that activities
within their own jurisdiction or control do not cause damage to the environment of other States of
areas beyond the limits of national jurisdiction."14

This duty and the corresponding liability for any breach of the duty, known as State
Responsibility, also is customary international law.15  Application of the rule, and holding a State
responsible for damage incurred, nonetheless, is difficult.  First, the environmental damage must
result from a violation of international law.16  In the case of nesting sea turtles, no specific treaty
rules or other rules of customary international law seem to apply.  Thus, a State will have great
difficulty showing that the harm was caused by a violation of international law.  Second, the damage
must be significant.17  The damage to sea turtles must be more than a minor incident causing minimal
damage.18  A State is likely to have great difficulty showing that harvesting practices or another
threat is causing significant damage to sea turtles, because sea turtle species already are threatened
or endangered.  Moreover, state responsibility applies mainly to the harmful effects of transboundary
pollution, not for the protection of a living resource, although more recent international agreements
do not make this distinction.19

As the title of the doctrine suggests, only a State is liable for damage (and only a State can
claim damage).  Still, a State can be held responsible for the activities of private individuals and
corporations within its jurisdiction if the State has failed to stop or control the activity in accordance
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with rules of international law.20  Thus, if the actions of a private entity in one State causes
significant damage to sea turtles or the environment in another State, the State which has jurisdiction
over the private entity could be liable for the damage if it has failed to implement or enforce
conservation rules consistent with customary international law or treaty law.

Because of the many obstacles, the concept of state responsibility is not likely to protect sea
turtles from exploitation on nesting beaches and the doctrine of permanent sovereignty over natural
resources.  This principle may be useful if one State significantly depends on sea turtles for tourism
or other purposes and another State's activity significantly damages that use.  The damage must be
to the environment of the other country, but the lost revenue is an indicator that the environment has
experienced significant damage.  If the evidentiary problems are overcome, the State causing the
damage could be required to cease the activity and compensate for the damage.

B. The Territorial Sea and the Exclusive Economic Zone

When sea turtles emerge as hatchlings or depart after nesting, they enter a coastal State's
territorial sea.  Although the turtle has migrated from a terrestrial existence to an aquatic one, the
doctrines of permanent sovereignty over natural resources and state responsibility still apply to the
use of sea turtles.  Thus, a coastal state has absolute sovereignty, including the right to use sea turtles,
within its territorial sea (generally, 12 nautical miles from its shore).21  This sovereignty is limited
only by the responsibility not to use resources to the detriment of other States (state responsibility)22

and the right of innocent passage.23

Beyond the territorial sea, sea turtles enter a legal jurisdiction with slightly different rules.
In the area extending from the territorial sea to roughly 200 nautical miles from shore, sea turtles
swim and eat within a coastal State's EEZ.24  In the EEZ, coastal States have the sovereign right to
exploit, conserve, and manage living and non-living natural resources.25  This sovereign right is
tempered by rules that are stricter that those of state responsibility.  Within the EEZ, coastal States,
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taking into account the best scientific evidence available, must ensure that "the maintenance of the
living resources ... is not endangered by over-exploitation."26  Unlike state responsibility, which
applies in the territorial sea and on land, a coastal State must take conservation measures even if the
consequences (endangerment due to over-exploitation) are wholly domestic.

In addition, if sea turtles are a harvested species, then the coastal State must take measures
to maintain or restore populations at levels which can produce the maximum sustainable yield, taking
into account environmental and economic factors.27  Economic factors may include the needs of
coastal fishing communities and the special requirements of developing States.28

If sea turtles are not a targeted species, the coastal State must create conservation and
management measures which "take into consideration" the effects on "species associated with or
dependent upon harvested species."29  These measures must be designed "with a view" to
maintaining or restoring these species "above levels at which their reproduction may become
seriously threatened."30  A question remains whether sea turtles are "associated with" or "dependent
upon" harvested species.  The terms imply a biological or ecological relationship between the
harvested species and the other species, such as a predator-prey relationship.  If such a relationship
is required, and sea turtles do not have such a relationship with a harvested species, then coastal
States do not have an obligation to take measures with a view to maintaining or restoring populations
to viable levels.

Under the rules regulating use of the EEZ, a coastal State could prohibit the taking of sea
turtles or require gear modifications to ensure sea turtles survive when caught.  At best, however,
a coastal State only is required to ensure that sea turtle populations are not endangered by over-
exploitation in the EEZ.31  Nonetheless, if a coastal State takes such measures, it has broad
enforcement powers to ensure compliance with them.  For example, a coastal State may board and
inspect a vessel, and arrest crew members and initiate judicial proceedings against them.32

C. High Seas

When sea turtles migrate to the area beyond any State's EEZ, they enter the high seas, yet
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another legal jurisdiction.  On the high seas, no State has jurisdiction.33  Generally, nations have the
right to fish and navigate on the high seas, lay submarine cables in the high seas, and fly airplanes
over the high seas.34  These freedoms historically were subject only to reasonable regard for the
interests of others as they exercise their freedoms of the high seas.35  The International Court of
Justice, however, ruled that all States have the duty to take full account of necessary conservation
measures in conducting its fishing operations.36  Although it is not legally true that "anybody may
exploit, over-exploit, or destroy [a] species" on the high seas,37 no State has the authority to enforce
a conservation obligation on the high seas.38  States might have other recourse, such as judicial
proceedings before the International Court of Justice.

The 1982 Law of the Sea Convention modifies these rules, although its effect is not likely
to be significant.  For example, States that exploit identical living resources must negotiate
agreements to conserve them.39  In addition, it includes conservation rules similar to those for the
EEZ.  That is, for targeted species, States must take measures, based on the best available science,
to conserve harvested populations at levels which can support maximum sustainable yield.40  If a
species is "associated with or dependent upon harvested species," States must take measures
designed to maintain or restore these species "above levels at which their reproduction may become
seriously threatened."41
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D. Conclusion

The doctrine of permanent sovereignty over natural resources dominates the use and
conservation of sea turtles on land and within a coastal State's territorial sea and EEZ.  The only
limitations imposed on this sovereign right carry high thresholds.  For example, a state is responsible
for damage caused in another State but the damage must be significant.42  In the EEZ, a State must
ensure that it does not endanger a species due to over-exploitation.43  A slightly lower threshold
standard applies to species associated with or dependent upon a harvested species.  Here, a State
must ensure that the associated species is maintained above levels at which its reproduction is
seriously threatened.44  Or, if the species is a target species, then a State must ensure that the species
is maintained at levels which can produce a maximum sustainable yield.45  Similar standards persist
on the high seas.46  These rules could require a State to adopt gear modifications for fishing vessels,
but only if the vague biological threshold is met.  Nothing is customary international law suggests
that a State must protect habitat.

Any greater protection requires States to consent voluntarily to restrictions on the exploitation
of sea turtles in international waters or within one's own territory.  These voluntary agreements or
treaties do not change the international law principle of state sovereignty over resources or other
norms of customary international law.47  In other words, even though several treaties limit a state's
sovereign rights over its resources, the fundamental legal status of the sea turtles and other species
as property to be exploited by the individual states remains unchanged.  Treaties do, however,
suggest a trend towards international cooperation and conservation with regard to migratory
species.48

III. General Principles of International Law

Several concepts relating to species that are shared among States, such as migratory species,
might constrain a State's exploitation of sea turtles.  One particular concept, "straddling stocks,"
derives from the 1982 Law of the Sea Convention and already is considered part of international law.
Whether the concept, which would require States to cooperate in the management of migratory
species, applies to sea turtles is subject to an interpretation of the term "stock."  In addition, general
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principles of international environmental law might help constrain a State's sovereign rights to
exploit resources.  General principles of international law represent one of the sources of public
international law,49 but debate often exists as to whether a new principle is emerging as international
law or exists as international law.50  The concept of shared resources offers particular opportunities
for sea turtle protection, because, if found to be a general principle of international law, it would
require countries to cooperate through consultation, notification and other means to protect sea
turtles and other shared resources.

A. Straddling Stocks

The 1982 Law of the Sea Convention establishes rules for "straddling stocks," those "stock[s]
or associated stocks" which occur within the EEZ of two or more coastal States or a coastal State and
the high seas.51  For straddling stocks which occur within the EEZs of two or more States, these
States must cooperate in the development of conservation and harvest measures for the management
of these stocks.52  For straddling stocks which occur both within the EEZ and the high seas, the
coastal State has primacy for the development of conservation and harvest measures in the area
"adjacent to" the EEZ, but must seek conservation and management measures with States that fish
for the stock.53

These rules significantly modify customary international law relating to straddling stocks.
For stocks occurring in more than one EEZ, a coastal State no longer has the sovereign right to the
stock.  Instead, it must seek agreement for the conservation and management of the species with
other coastal States which share the stock.  In addition, a coastal State now can exert some element
of sovereignty over stocks that occur in an EEZ and the high seas.  States no longer can fish for
stocks on the high seas without seeking some agreement with the coastal State.

Whether the term "stock" refers to sea turtles, however, is unclear.  The 1982 Law of the Sea
Convention does not define stock, but the term historically has been used to define fisheries.  This
suggests that the negotiators intended the phrase to apply to fish species.  But, the 1982 Law of the
Sea Convention uses the terms "species," "stocks," and "fish" seemingly interchangeably.  It refers
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to shared or straddling "stocks,"54 "highly migratory species,"55 "anadromous stocks,"56 "catadromous
species,"57 and "catadromous fish."58  Moreover, a recently negotiated agreement to implement the
1982 Law of the Sea Convention's provisions relating to straddling stocks and highly migratory
species specifically refers to straddling "fish stocks" and highly migratory "fish stocks."59  The
agreement specifically modifies stock with "fish," which suggests the Convention's use of "stock"
is broader.  Because of the interchangeable use of the terms stocks, species, and fish in the
Convention, and because of the specific use of the terms straddling "fish stocks" and highly
migratory "fish stocks" in a related agreement, the Convention's provisions on straddling stocks can
be interpreted as applying to all species.  If this is true, then States are required to seek agreement
on conservation and management measures for sea turtles, because sea turtles commonly cross
jurisdictional boundaries.

Moreover, coastal States might be able to assert greater sovereignty over sea turtles on the
high seas.  First, article 63(2) requires a State fishing for straddling stocks on the high seas to seek
agreement with the coastal State to fish those stocks.60  In addition, article 116 provides that the right
to fish on the high seas is subject to the rights, duties, and interests of the coastal State, including
those rights provided in article 63(2).61  Coastal States also possess the sovereign right over living
resources of the EEZ.62  Thus, article 116 means that any high seas fishing is subject to the sovereign
rights of the coastal State.  That is, fishing on the high seas cannot interfere with a coastal State's
right to use the same stock within its EEZ.  As a result, the 1982 Law of the Sea Convention could
be interpreted "to provide that high seas fishing on stocks that also occur within a coastal State's EEZ
is subject to the sovereign right of that coastal State."63
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If true, a coastal State could exert its sovereignty over those resources on the high seas which
are also found in its EEZ.  As a practical matter, however, neither international law nor the Law of
the Sea Convention grants enforcement authority to enforce national conservation measures on the
high seas.64  In addition, the practice of States has not established the right of a coastal state to
enforce national measures on the high seas.65

B. Rules Relating to Shared Resources

Shared resources refer to resources that do not fall wholly within the territorial jurisdiction
of one state, but straddle political borders or migrate from one territory to another.66  The concept
of shared resources is similar to straddling stocks but is broader in scope, because it clearly applies
to all species, rivers, mountains and other shared resources.  The general obligation concerning
shared resources is to use them equitably or harmoniously.67  This requires cooperation, notification,
and consultation between the States that use the shared resource.68

The 1974 Charter of Economic Rights and Duties of States, which contains the first explicit
recognition of this concept, provides that States must cooperate, exchange information, and consult
each other regarding the use of shared resources.69  The United Nations Environment Program
(UNEP) later elaborated on these core themes, but States have not adopted UNEP's Principles for
Shared Natural Resources.70  Only one treaty has embraced the concept, the ASEAN Agreement on
the Conservation of Nature and Natural Resources.71  The ASEAN Agreement adopts almost
verbatim the cooperation, notification, consultation and environmental assessment provisions of the
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Principles for Shared Resources.72  It also specifically adds provisions for parties to conserve,
manage, and, where applicable, regulate the harvest of migratory species.73

The concept of shared resources is still in its infancy and has been slow to develop.  In time,
though, it may emerge as a general principle which limits States' sovereignty to exploit resources.
States would be required to engage in negotiations for the use and conservation of sea turtles as well
as notify, cooperate, and consult with each other to avoid harm to sea turtles.

C. Common Heritage of Humankind

The common heritage of humankind provides rights to all States in certain resources, such
as outer space and the non-living resources of the deep sea-bed.  The common heritage doctrine is
unique because it supplants the doctrine of permanent sovereignty.  This concept proclaims that no
nation may exercise sovereignty over the resource, because the rights to the resource are vested in
humankind as a whole.74  States must cooperate in the management and sustainable use of the
resource and share any financial or economic benefits derived from exploitation of the resource shall
be equitably shared.75

The common heritage of humankind appears promising as a doctrine for protecting sea
turtles, because all States, not only coastal and fishing States, would have rights and obligations.  It
would require all States to cooperate in any exploitation of sea turtles on the high seas, and perhaps
elsewhere depending on the doctrine's application.  State also would be required to share any
economic benefit from that exploitation, which might encourage conservation and reduce the
economic incentives to exploit sea turtles.  Nonetheless, States have applied the doctrine only to
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outer space,76 cultural and natural landmarks,77 and the non-living resources of the deep sea-bed.78

Also, States have not widely accepted it and its legal status remains uncertain.79  Thus, its application
to sea turtles can be considered only in the distant future.

IV. International Environmental Agreements

A. Convention on International Trade in Endangered Species

CITES regulates international trade in endangered and other species.  It does not regulate
domestic trade or require parties to protect habitat.  Based on a combination of biological80 and trade
data,81 the parties assess a species' vulnerability and determine in which of three appendices to place
the species.82  This placement determines the extent to which trade is permitted in the species.  For
example, CITES prohibits all trade for primarily commercial purposes in species in Appendix I,
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which includes species that "are threatened with extinction and are or may be affected by trade."83

Trade in Appendix II species, those species which may become threatened,84 is permitted provided
the trade will not be detrimental to the survival of the species.85  Species are listed in Appendix III
solely on the basis of a decision by the country of origin and carries only minor trade restrictions.86

The parties, which now include, Costa Rica, Nicaragua, and Panama, listed all seven species
of sea turtles in Appendix I at the first conference of the parties in 1975.87  As a result, parties cannot
trade sea turtles and "specimens" of sea turtles, which include live or dead animals as well as any
readily recognizable parts and derivatives of species.88  Nonetheless, CITES provides exceptions to
these general rules.  In particular, CITES permits trade in specific sea turtle populations from
approved "ranching" operations which take eggs from the wild population and raise them in a
controlled environment.  To qualify for a ranching operation, a party must meet rigorous biological,
enforcement, and reporting criteria, which are described below.89

1. The Permit Requirements of CITES

CITES establishes a permit system to monitor and regulate trade in species that are or may
be threatened with extinction.90  The permit system is central to CITES' ability to prevent the loss
of species due to commercial trade.  The permit requirements for species depend on the appendix
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in which they are listed.  Generally, trade in Appendix I specimens is prohibited for commercial
purposes and requires both an import and export permit.91  Trade in Appendix II species is prohibited
if it will be "detrimental to the survival of the species" and requires only an export permit.92  Trade
in Appendix III species requires a certificate of origin or similar document.93

a. Import Permits for Appendix I Species

Trade in an Appendix I species requires an import permit or, if the species is caught on the
high seas, an "introduction from the sea" certificate.94  A trader must obtain the import permit from
the country of import prior to exporting the species.95  Likewise, a trader must obtain the introduction
from the sea certificate prior to transporting the species into the jurisdiction of the state of
introduction.96  These provisions are intended to deter traders from killing wildlife, exporting it, and
then shopping for a permit and a buyer.  Because all sea turtles are in Appendix I, these import
permit provisions apply to all sea turtles that are caught within a party's EEZ and on the high seas,
as well as to adults, hatchlings, and eggs collected on beaches.

To obtain an import permit or an introduction from the sea certificate, the country of import
or the state of introduction must determine that:

(1) the import is for purposes which are not detrimental to the survival of the species for
which the permit is sought;
(2) the proposed recipient of a living specimen is suitably equipped to house and care for it;
and
(3) the specimen is not to be used for primarily commercial purposes.97

The "primarily commercial purposes" finding is the most important one for protecting
Appendix I species.  Because of the significant role that trade has played in driving species toward
extinction, the parties have interpreted "primarily commercial purposes" very broadly to include "any
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transaction that is not wholly non-commercial."98  Because almost all proposed trade in sea turtles
is for commercial purposes, this finding has stopped almost all legal trade in sea turtles.

b. Export Permits for Appendix I, II, and III Species

Each export of an Appendix I or Appendix II species must be accompanied by an export
permit.  Before granting an export permit, the country of export must determine that:

(1) the export will not be detrimental to the survival of the species; 
(2) the specimen was not obtained in contravention of the laws of that state; 
(3) any living specimen will be so prepared and shipped as to minimize the risk of
injury, damage to health or cruel treatment; and
(4) an import permit has been granted for an Appendix I species.99

If an Appendix II species is caught in the marine environment outside the jurisdiction of any
party, the State of Introduction must make only the first and third permit findings listed above.100

The conditions for a re-export permit are the same as those for an export permit, except that the re-
exporting country is not required to determine that the export will not be detrimental to the survival
of the species.101  For an Appendix III species, the country of export need not make any findings
related to the biological status of the species; it must ensure that the species was caught legally and
will be shipped humanely.102

2. Ranching

Despite the Appendix I listing for all seven species of sea turtles, many populations of sea
turtles could enter trade through a CITES-approved ranching program.  Under CITES, ranching
means "the rearing in a controlled environment of specimens taken from the wild" and is dependent
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upon the wild population for each animal raised and entering trade.103  Although special criteria have
been established for sea turtles, the parties have rejected all proposals to ranch sea turtles.

To ranch a population of any species under CITES, the parties must transfer a species or a
particular population to Appendix II in conjunction with a proposal to ranch the population.  The
proposal must show that the proposed ranching operation will be "primarily beneficial to the
conservation of the local population" by contributing to the population's increase in the wild,104

through reintroduction, or in other ways.105  The proposal also must include, among other things,
evidence that the taking from the wild will have no significant detrimental impact on wild
populations.106  In addition, the products of the operation must be adequately identified and
documented to ensure that they can be readily distinguished from products of Appendix I
populations.107

The parties recognized that the biology of sea turtles makes sustainable use of sea turtles
difficult, but also that "sustainable use may conserve marine turtles and their habitats."108  As a result,
they developed additional, stricter requirements for transferring sea turtle populations to Appendix
II for ranching purposes.  A proposal for ranching sea turtles must include information relating to
resource management, trade controls, and the ranching operations.109  Resource management
information includes information relating to the population's distribution, reproduction, mortality,
and population status and trends.110  It also includes information relating to the proposing country's
"effective implementation of a national management plan" for marine turtles, such as monitoring
capabilities, habitat protection, and harvest regulation.111  Moreover, a party submitting a proposal
must describe its efforts to manage sea turtles on a regional basis.  The party "shall take the lead" in
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developing a regional management plan among range countries of the population.112

The parties use information relating to trade controls to determine the capacity of the
proposing country to regulate trade.  Specifically, the party proposing to ranch sea turtles "should
ensure" that each importing country has effective laws to monitor trade and enforce laws governing
trade in sea turtles.113  The party also must include information relating to the ranching operation's
financial plan, physical characteristics, operating procedures, and record keeping plans.114  It also
must provide a discussion of how local people will benefit from the ranching population.115  Finally,
sea turtle ranching proposals must summarize the benefits of the ranching operation and the legal
and enforcement mechanisms that will ensure that the ranching operation will not impact wild
populations detrimentally.116

3. Marking and Monitoring of Ranched Products

Other resolutions establish uniform marking117 and monitoring and reporting118 requirements
for ranching operations.  These resolutions apply, but are not specific, to sea turtle ranching.  These
provisions are important because the existence of ranching operations increases opportunities for
illegal trade.  Moreover, parties were adopting different marking systems, which caused enforcement
difficulties.119

The marking resolution requires the parties to adopt a uniform marking system the first time
a species is approved for ranching.120  Each subsequent approved ranching operation must conform
to the existing marking system.121  The uniform marking system should identify the country of origin,
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a unique identification number, and the year of production.122  Enforcement of the marking system
is aided by an inventory of:

(1) the status of the wild population;
(2) the number of species annually taken from the wild;
(3) estimates of the percentage of total production of the ranched population;
(4) the annual number of ranched population reintroduced into the wild and subsequent
survival rate estimates based on survey and tag programs;
(5) mortality rates in the ranching operation;
(6) production, sales, and export levels; and
(7) updates on conservation studies of the population as a whole.123 

If a party fails to comply with any of the transfer proposals measures, the CITES Standing
Committee can request the Depository Government (Switzerland) to prepare a proposal for transfer
back of the ranched population to the wild and thus to Appendix I status.124

4. Conclusion

The permit provisions of CITES and its prohibitions against trade in Appendix I species have
succeeded in significantly reducing trade in sea turtles and sea turtle parts.  Its provisions are
important for any comprehensive approach to sea turtle conservation.  Moreover, the parties are
taking a precautionary approach to trade in sea turtles and their parts under ranching operations.

Nonetheless, CITES regulates only one threat to sea turtles.  CITES does not regulate
domestic trade, including subsistence uses.  Nor does it protect habitat or regulate subsistence
hunting for food.  It regulates only international trade.  Thus, despite the importance of CITES, other
measures also are necessary to conserve sea turtles throughout their range and to protect them from
all threats.

B. Convention of the Conservation of Migratory Species of Wild Animals (CMS)

Among international agreements, only the Convention of the Conservation of Migratory
Species of Wild Animals (CMS)125 focusses solely on the conservation of migratory species.  The
CMS also is unique because of its structure. It creates general conservation obligations to protect
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endangered migratory species listed in Appendix I.126  In addition, it establishes a process for creating
specific AGREEMENTS for the conservation of species listed in Appendix II.  Species in Appendix
II either have an "unfavourable conservation status" which requires international conservation and
management or have "a conservation status which could significantly benefit" from international
cooperation.127  Thus, unlike migratory species in Appendix I, Appendix II species do not need to
be endangered or threatened with extinction before the parties implement conservation obligations.
On the other hand, parties have no conservation obligations regarding Appendix II species until they
conclude an AGREEMENT.128

The parties (Panama is a party, but not Costa Rica or Nicaragua) have placed all species of
sea turtle except the flatback on Appendix I and II.  Thus, parties that are range states incur the strict
conservation obligations and they must develop AGREEMENTS for sea turtles.

1. Appendix I Species and Conservation Obligations

Parties that are Range States must "endeavour" to conserve and, where feasible, restore
essential habitat of Appendix I species.129  The CMS defines "range state" as any State that exercises
jurisdiction over any part of the range of a migratory species, or a State whose flag vessels engage
in taking a migratory species outside that State's national jurisdictional limits.130  This broad
definition of "range states," which includes jurisdiction over flag vessels on the high seas, requires
parties to regulate their vessels and citizens on the high seas, where sea turtles spend a portion of
their lives.

In addition, range States also must endeavour to prevent or mitigate obstacles to the
migration of the species,131 and "to the extent feasible," reduce factors leading to endangerment.132

Range States also "shall prohibit" the "taking," including the "capturing" and "harassing," of
Appendix I species.133  One author interprets this provision as prohibiting the capture of sea turtles
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in shrimp trawlers that do not use turtle excluder devices, even if the capture is not deliberate.134

Nonetheless, the parties can take Appendix I species, including sea turtles, for scientific
purpose, enhancing the survival of species in the wild, traditional subsistence needs, and
"extraordinary circumstances" are exempted.135  Although the exceptions appear broad, they must
be "precise as to content" and "limited in space and time."136  These exemptions appear to allow for
harvesting and ranching to enhance wild sea turtle populations, and allow for subsistence harvesting
by indigenous and traditional communities.  A party must identify which exceptions it permits.137

2. Appendix II Species and AGREEMENTS

The CMS encourages a regional approach to conserve of Appendix II migratory species,
because range states, as opposed to the parties as a whole, must "endeavour" to development
AGREEMENTS for the conservation of Appendix II migratory species.138  In addition, the parties
can conclude AGREEMENTS for distinct population segments rather than the species as a whole.139

The purpose of an AGREEMENT is "to restore the migratory species concerned to a favourable
conservation status or to maintain it in such a status."140  AGREEMENTS should cover the whole
range of a migratory species,141 identify the species covered,142 describe the species' range and
migration route,143 require each party to designate a national authority to implement the
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AGREEMENT,144 monitor the effectiveness of the AGREEMENT,145 and establish procedures for
dispute settlement.146  "Where feasible," an AGREEMENT also "should" be based on sound
ecological principles and include a periodic review of the species' conservation status, coordinated
management plans, information exchange, and suitable habitat networks in relation to migration
routes.147

The CMS is contemplating the preparation of several AGREEMENTS for the protection of
sea turtles.  A lack of staff, however, has limited the effectiveness of the Convention generally and
hindered the preparation of sea turtle AGREEMENTS specifically.148  Moreover, the lack of
mandatory language to conclude AGREEMENTS must be emphasized.  Despite the inclusion of all
sea turtle species on Appendix II, the parties have no clear obligation to conclude AGREEMENTS.

3. Conclusion

The CMS offers great potential to significantly protect sea turtles throughout their range from
all threats.  With all species of sea turtle native to Costa Rica, Nicaragua, and Panama listed in both
Appendix I and II, the parties have positive conservation obligations and the duty to conclude an
AGREEMENT for sea turtles.  Unfortunately, the CMS is mostly potential presently.  The parties
have been slow to develop AGREEMENTS and any AGREEMENT for a sea turtle is at least two
years away.149  Moreover, even if the parties concluded an AGREEMENT, it would not include
Costa Rica and Nicaragua, which are not parties.

C. Convention on Biological Diversity

The Convention on Biological Diversity (the Biodiversity Convention)150 seeks to conserve
and sustainably use biological diversity.151  Sea turtles certainly are elements of biological diversity,
which is defined as "the variability among living organisms from all sources including, inter alia,
terrestrial, marine and other aquatic systems ... and includes diversity within species and between
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species and ecosystems."152  The Biodiversity Convention contains no provisions specific to the
protection of sea turtles, but its articles do provide planning and habitat protection mechanisms to
protect biological diversity on both a national and regional level.  Nonetheless, other habitat and
species protection treaties, such as CITES and the CMS, are much more specific.  In fact, the
Secretariat of the Biodiversity Convention is investigating a mechanism for linking other, more
specific treaties to the Biodiversity Convention.153  Costa Rica, Nicaragua, and Panama all are parties
to the Biodiversity Convention, which now has 142 parties.

1. Planning Requirements

The Biodiversity Convention establishes planning and monitoring obligations for the
protection of biological diversity.  For example, parties must, "as far as possible and as appropriate,"
prepare national plans,154 integrate of conservation and sustainable use into plans and policies,155 and
identify and monitor components of biological diversity important for conservation and sustainable
use.156  Parties also must prepare environmental impact assessments for projects that are likely to
have a significant adverse impact on biological diversity.157  These provisions could be used to
support greater planning of fishing activities and sea turtle egg harvesting.

2. Habitat and Species Protection Requirements

The Biodiversity Convention also requires parties, "as far as possible and as appropriate,"
to protect ecosystems, habitat, and minimum viable populations of species in their natural
surroundings.158  This ecological standard is certainly better than that imposed by the 1982 Law of
the Sea Convention, which seeks only to protect living resources from endangerment due to over-
exploitation.159  The Biodiversity Convention standard requires parties to keep populations above
minimum viable populations (not merely a level above endangerment) and relates to all threats (not
merely over-exploitation).  On the other hand, the provision is heavily qualified.  The parties have
not elaborated on the terms "as far as possible" and "as appropriate."  Thus, the extent of a party's
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obligations is unclear.

Parties also are asked to establish protected areas to conserve biological diversity160 and
management guidelines for these areas.161  Parties also must manage biological resources162 within
or outside protected areas to ensure their conservation and sustainable use.163  Moreover, restore
degraded ecosystems,164 promote the recovery of threatened species,165 and maintain legislation to
protect threatened species.166  Again, these obligations are qualified with troublesome language that
makes the extent of the obligation ambiguous.  Nonetheless, parties have some obligation to protect
sea turtles as threatened species and as components of biological diversity.

The Biodiversity Convention specifically protects customary uses of biological resources in
accordance with traditional cultural practices, provided that they are compatible with conservation
and sustainable use principles.167  In addition, parties must "respect, preserve and maintain" the
practices of indigenous and local communities.168  Thus, States must recognize these rights when
developing measures to protect sea turtles. If for instance, eggs are taken en masse for subsistence
living this must be respected, provided the harvest is consistent with principles of conservation and
sustainable use.

The Biodiversity Convention is beginning to take an active role in marine conservation,
although sea turtles are not now a priority.  The parties adopted a decision to prepare guidelines and
national and international actions in five areas:  (1) marine and coastal protected areas; (2)
sustainable use of coastal and marine living resources; (3) integrated area management; (4) alien
species introductions; and (5) mariculture.169

For sea turtles, several of these provisions could be relevant.  In particular, parties should
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establish representative systems of marine and coastal protected areas and make management
decisions using the precautionary principle.170  In addition, the parties should identify constraints for
conversion of fishing gear and for phase-out of fishing overcapacity, as well as the possibility of
reducing subsidies for fisheries.171  Further, the parties should promote "integrated marine and coastal
area management" for the development of the marine and coastal environment.172  The parties created
an expert group to investigate these issues in more detail.173

3. Cooperation

Parties also have an obligation to collaborate to protect migratory species, particularly sea
turtles.  Parties are required to cooperate on matters beyond the national jurisdiction of any country
and other matters of "mutual interest."174  Parties also must encourage the use of bilateral, regional,
or multilateral agreements to control activities that are likely to have significant adverse impacts on
biodiversity in another country's jurisdiction or on the high seas.175  At a minimum, the migratory
nature of sea turtles makes them a "matter of mutual interest" which requires cooperation among
parties.  Further, if a party's activities, such as shrimp trawling, might significantly effect sea turtles
outside their own jurisdiction, then that party must initiate negotiations with affected States to
resolve the issue.

4. Conclusion

At present, the Biodiversity Convention includes nothing that requires parties to protect sea
turtles.  Yet, the parties are preparing measures to protect the marine environment.  While these
measures are still far from completed, they represent an important step in developing specific
conservation measures from the Convention's very vague, general provisions.  At the same time, the
developing provisions regarding the marine environment do not specifically address sea turtles and
it is not clear that they will.
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D. Convention on Nature Protection and Wildlife Preservation in the Western
Hemisphere

Costa Rica, Nicaragua, and Panama all are parties to the Convention on Nature Protection
and Wildlife Preservation in the Western Hemisphere (the Western Hemisphere Convention),176

which asks parties to establish different types of protected areas.  Like the Biodiversity Convention,
however, the language of the Western Hemisphere Convention is filled with qualifiers.  Thus, a
party's obligations under it are minimal at best.  Further, the Convention likely requires no more from
a party than they must do already under the Biodiversity Convention or CITES.  Nonetheless, the
Western Hemisphere Convention is another possible mechanism for implementation of national and
regional agreements to address sea turtle questions.

For example, the Preamble notes the need to preserve representatives of all species in their
natural habitats in order to prevent their extinction due to human activity.  One way the Convention
seeks to protect biodiversity is through the creation of national parks, national reserves, nature
monuments, or strict wilderness reserves.177  Strict wilderness reserves are the most protected areas,
and preclude commercial developments and even motorized transportation.178  Parties must prohibit
the exploitation of all resources (including species) in national parks, but also preserve them for the
enjoyment of humans.179  These provisions preclude subsistence uses in national parks and strict
wilderness reserves.  A national reserve permits "such uses as are consistent with the purposes for
which the area is established."180

Despite this classification of protected areas, parties are not necessarily required to create
them.  They only are required "to explore at once the possibility of establishing" them.181  Moreover,
a party does not need to establish these protected areas if it is "impractical."182  Nonetheless, if a party
does establish a national park or a strict wilderness reserve pursuant to the Western Hemisphere
Convention, the party must prohibit the exploitation of that species and its habitat.  In addition,
parties must "agree to adopt, or propose such adoption" laws and regulations to manage these
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areas.183

The Western Hemisphere Convention also obligates parties to protect those species which
the parties place in the Annex, but it does not include criteria for listing species.  Moreover, only the
United States appears to have listed a sea turtle, the green turtle.184  If the parties place species in the
Annex, they must protect them "as completely as possible."  Complete protection includes a
prohibition on hunting, killing, capturing, or taking these species without proper governmental
approval; approval should be granted only in "special circumstances."185  Parties also must regulate
through a permit process the import, export, and transit of domestically protected species,186 much
of which is now done under CITES.  These provisions allow parties to protect sea turtles, yet also
allow regulated ranching or harvesting.

Finally, the parties agree to cooperate with each other to promote the objectives of the
Convention,187 a provision which grants the parties legal authority to create mechanisms or
agreements to protect migratory species.  Theoretically, Costa Rica, Nicaragua, and Panama could
create a regional reserve that provides a protected corridor for sea turtle migration.  Further, the three
nations could develop cooperative enforcement mechanisms.  But, because the Western Hemisphere
has no administrative structure to bring parties together, the Convention remains largely
unimplemented.188  The U.S. Fish and Wildlife Service, however, provides technical and financial
assistance to other parties and Peru has adopted protected areas legislation pursuant to the
Convention.189

V. International Environmental Agreements Not In Force

A. The SPAW Protocol to the Cartagena Convention

The Protocol Concerning Specially Protected Areas and Wildlife (the SPAW Protocol)190 to
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the Convention for the Protection and Development of the Marine Environment of the Wider
Caribbean (the Cartagena Convention)191 contains a number of rules that would aid in the
preservation of sea turtles.  Panama and Costa Rica are parties to the Cartagena Convention, but
neither country has ratified the SPAW Protocol, which has yet to enter into force.192

The SPAW Protocol requires parties to implement national as well as cooperative measures
for the protection of protected areas and several categories of species, including endangered
species,193 threatened species,194 protected species,195 and endemic species.196  For example, parties
have obligations to establish and manage protected areas unilaterally197 and obligations to designate
and manage protected areas collaboratively.198  Likewise, parties have unilateral obligations to
protect different endangered, threatened, protected, and endemic species,199 as well as obligations
to list these types of species in one of three annexes for cooperative conservation measures.200

Whichever obligations apply, they will apply only in the "Wider Caribbean Region," defined
to include the marine environment of the Gulf of Mexico, the Caribbean Sea, and the exclusive
economic zones in the Atlantic Ocean of the parties,201 as well as salt water areas landward of the
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coast.  It also includes terrestrial areas designated by a party having jurisdiction over that area.202

Because all species of sea turtles are listed in Annex II, the parties, once the Protocol is in force,
must undertake a number of measures to protect sea turtles in their marine environment.  The parties
are not obligated to protect nesting beaches, however, unless a party designates a beach within its
jurisdiction as within the definition of the "Wider Caribbean Region."

1. National Obligations

a. General Obligations

Parties have general obligations "to protect, preserve, and maintain in a sustainable way"
protected areas and threatened and endangered species within their jurisdiction, which includes the
regulation of a country's flag vessels on the high seas.203  The parties also must regulate, and "where
necessary," prohibit activities that would have an adverse affect on the species and protected areas.204

The Protocol does not suggest when prohibitions might be "necessary."  The Protocol specifically
reasserts each party's sovereignty by requiring that measures to protect protected areas and species
must be consistent with international law, including the freedom of navigation.205  In addition, parties
must manage wildlife, to the extent possible, in a manner which prevents other species from
becoming endangered or threatened.206

b. Protected Areas 

The parties also must, "when necessary," establish protected areas to sustain the natural
resources of the Wider Caribbean Region,207 but the Protocol does not suggest when the
establishment of protected areas might be "necessary."  A party must design a protected area, if
established, to conserve, maintain, and restore coastal and marine ecosystems that will maintain
biological diversity, habitats and ecosystems "critical to the survival and recovery" of endangered
or threatened species, and productivity of ecosystems that local inhabitants depend upon for
economic benefit.208

Once a protected area is established, the parties are required to "take such measures as are
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necessary and practicable to achieve the objectives for which the protected area was established."209

Although the parties have a binding obligation to take such measures, they have the discretion to
choose the types of measures to employ.  The SPAW Protocol provides an exhaustive, non-binding
list of measures which the parties are not required to take.210

Despite the non-binding nature of this list, the list includes several provisions that could help
protect sea turtles, provided that a protected area is established.  First, a party should regulate or
prohibit ocean discharging or dumping of waste or other potentially harmful substances,211 as well
as coastal discharges causing pollution.212  A party also should regulate or prohibit fishing, taking,
harvesting, importing, and exporting of, and trade in, threatened or endangered species or their
parts.213  Moreover, parties should prohibit activities that result in the destruction of endangered and
threatened species and regulate activities "likely to harm or disturb such species, their habitats or
associated ecosystems."214  Parties also should regulate development and tourist and recreational
activities that are not compatible with the values of the protected areas or that might adversely affect
threatened and endangered species.215

These provisions grant parties broad authority to regulate activities that threaten sea turtles.
Parties could develop water quality criteria and otherwise regulate or prohibit pollution into the
marine habitats of sea turtles as well as terrestrial habitats if a party designates a terrestrial protected
area.  In addition, the habitat provisions permit parties to protect the migration routes of sea turtles.
The provisions relating to fishing and trade in endangered and threatened species provide vast
authority to control the taking and trade in sea turtles from any activity.  And the provisions
permitting the regulation of development allow authority to regulate the siting, construction, and
design of facilities.

2. Planning and Management Regime for Protected Areas

If a party establishes a protected area, it must adopt and implement management and
enforcement plans for areas protected pursuant to the SPAW Protocol.216  In addition to identifying
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the appropriate legal, institutional, and management measures applicable to the protected area,217 the
parties also "should" permit the "active involvement of local communities" in the planning and
management of the protected areas, and "assistance to and training of, local inhabitants who may be
affected by the establishment of protected areas."218

Based on these provisions, parties could offer, or local communities could demand, the
participation of local people in the decisionmaking process.  For communities dependent on the
harvest of sea turtle eggs for cash or food, their inclusion in the decisionmaking process might
influence greatly the types of management options discussed.

3. National Measures for Protection of Species

Parties also are required to identify any threatened or endangered species within their
national territories,219 and regulate or prohibit any activities that might adversely affect them or their
habitats.220  In addition, parties must regulate and prohibit, where necessary, "all forms of destruction
or disturbance", including picking, collecting, or commercial trade, of protected species of plants
or their parts or products.221  Parties also must regulate and prohibit, "where necessary," the taking
(including incidental taking) and commercial trade in protected species of animals.222  Parties also
must protect protected species of animals from disturbances, especially during periods of breeding
or migration.223  Parties also are required to take additional measures, through bilateral or multilateral
agreements, for the protection and recovery of migratory species that are considered protected
species.224

4. Cooperative Measures

The SPAW Protocol also requires the parties to make joint decisions regarding protected
areas and species protection.  For example, the parties are required to prepare a list of protected areas
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which will determine priority for scientific research and other forms of mutual assistance.225  The
parties do not incur additional conservation obligations concerning these listed protected areas.

In addition, parties must adopt cooperative measures for the protection and recovery of
species that the parties list in Annexes I, II, and III.  The Protocol is unclear for which species the
parties must adopt cooperative measures.  According to the definitional section, Annexes I, II, and
III include endangered, threatened, protected, and endemic species.226  The substantive provision
requiring cooperative action, however, refers only to threatened and endangered species listed on the
Annexes.227  The Annexes, themselves, do not distinguish among the different categories of species.
This suggests that the negotiators likely intended the parties to protect all species in the Annexes.228

If this is true, the parties must adopt measures, similar to those for nationally-listed threatened
and endangered species, to protect sea turtles, all of which are included in Annex II.229  For example,
parties must ensure "total protection and recovery" of Annex II species by prohibiting the taking,
killing and possession (including incidental taking, killing or possession) and commercial trade in
Annex II species.230  Parties also must protect Annex II species from disturbances, especially during
periods of breeding or migration.231

Although these obligations are similar to those required for nationally protected species, these
obligations are not qualified.  For example, under national measures, the parties must "regulate, and
where appropriate, prohibit" taking and killing of threatened and endangered species.232  For Annex
II animal species, however, parties must prohibit their taking and killing; they cannot merely regulate
these activities.233  In addition, they cannot claim that the measures are not "appropriate," although
they can adopt exemptions to the prohibitions, provided that the exemptions do not jeopardize the
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species.234  The parties also must grant priority to species in the Annexes for research and mutual
assistance.235

The signatories (as opposed to parties; the Protocol is not yet in force) have adopted
management guidelines for sea turtles.  The parties are expected to implement the recommendations
within them, but the guidelines themselves are non-legally binding.236

5. Conclusion

Like the CMS, the SPAW Protocol has great potential for protecting sea turtles.  Although
not directed specifically to sea turtles, the SPAW Protocol provides the legal framework for powerful
conservation measures.  Unlike the Biodiversity Convention and the Western Hemisphere
Convention, the obligations are much more specific.  Moreover, the signatories are developing
guidelines for sea turtles even in the absence of a protocol that has entered into force.  Those actions
suggest that the signatories are convinced that the habitat and species conservation measures of the
SPAW Protocol are necessary for the protection of species in the Wider Caribbean Region.

B. Inter-American Convention for the Protection and Conservation of Sea Turtles

Countries of the Western Hemisphere recently drafted the Inter-American Convention for
the Protection and Conservation of Sea Turtles (Inter-American Sea Turtle Convention)237, the first
attempt to comprehensively protect sea turtles in the Western Hemisphere.  Costa Rica, Nicaragua,
and Panama all participated in the negotiations.  The Inter-American Sea Turtle Convention,
although not yet in force, takes several important steps to protect sea turtles.  First, its area of
application includes not only the terrestrial territory, but also the adjacent waters of the Gulf of
Mexico, the Caribbean Sea, and the Atlantic and Pacific Oceans within the jurisdiction of each of
the parties.238  The Convention also states that a party "shall take appropriate and necessary
measures" to regulate vessels flying under its flag on the high seas.239  If a party must prohibit its flag
vessels from disturbing or taking sea turtles on the high seas, the Inter-American Sea Turtle
Convention greatly expands the rules of conduct for fishing vessels on the high seas.

  Second, the Inter-American Sea Turtle Convention includes provisions to prohibit the
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domestic trade in sea turtle and their products.240  It also includes general provisions to protect sea
turtle habitat and prohibit the taking of sea turtles and their eggs.241  The Convention allows each
Party exceptions to the prohibitions against taking and domestic trade to satisfy the "economic
subsistence needs of traditional communities," but a Party allowing an exception must establish a
management program that limits the levels of intentional taking.242  The Convention also requires
the use of turtle excluder devices.243

1. Habitat Protection and the Regulation of Taking

The Inter-American Sea Turtle Convention requires parties to protect, conserve, and, if
necessary, restore sea turtle habitat and nesting sites.244  The actual obligations of a country to protect
habitat are not precisely clear.  Although the Convention requires parties to protect and conserve sea
turtle habitat, the terms "protection" and "conservation" are not defined.  Annex II embellishes the
"protection and conservation" obligations, but, while Article IV requires parties to protect and
conserve sea turtles, Annex II requires parties to "consider" the adoption of  measures to protect and
conserve sea turtles.245  These measures may include assessments of the environmental impact of
activities that may affect sea turtle habitats, management and regulation of beach activities, and the
establishment of protected areas.246  At a minimum, the parties must restrict human activities, "to the
extent practicable," that could "seriously" affect sea turtles, especially during the periods of
reproduction, nesting and migration.247  The qualifying language "to the extent practicable" casts
doubt on the extent of the obligation, but the prohibition against disturbing sea turtles appears to be
unique among treaties.

The Inter-American Sea Turtle Convention also requires a country to prohibit the "intentional
capture, retention or killing of, and domestic trade in, sea turtles, their eggs, parts or products."248

The provisions prohibiting domestic trade are unique.  Because these provisions caused intense
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debate among the negotiators,249 the Convention includes exceptions.  Each Party may determine
unilaterally to allow the taking of, and domestic trade in, sea turtle eggs and their parts and products
to satisfy the "economic subsistence needs of traditional communities."250  A Consultative
Committee of the Convention, composed of representatives from the parties as well as three
representatives from the scientific community, private industry, and non-governmental
organizations,251 will provide recommendations concerning the exception which the party must take
into account.252  Moreover, a Party allowing an exception must establish a management program that
limits the levels of intentional taking and provide information relating to the management
program.253

Parties also must regulate fishing activities to reduce "to the greatest extent practicable," the
incidental capture or death of sea turtles through "appropriate regulation."254  The Convention also
includes provisions relating to the development and use of turtle excluder devices (TEDs).255  The
Parties must require vessels subject to their jurisdiction to use TEDs that are properly installed and
functional and approved by the parties.256  The Convention includes exceptions to these requirements
for shrimp trawl vessels whose nets are retrieved exclusively by manual means, for shrimp trawl
vessels for which no TEDS have been developed, and for shrimp trawl vessels  using gear that has
been demonstrated not to pose a risk of incidental mortality of sea turtles or is operating under
conditions for which there is little likelihood of interaction with sea turtles.257  A party that allows
an exception to the TED requirement must provide scientific evidence to the Parties demonstrating
the lack of risk to, or likelihood of interaction with, sea turtles.258  Exceptions also exist for shrimp
trawl vessels conducting scientific research and in areas where the presence of algae, seaweed, or
other special conditions make the use of TEDs impracticable.259
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The failure to include more specific habitat provisions in the text of the convention could
severely hinder the effectiveness of the convention, because it grants a party sole jurisdiction to
regulate sea turtles within that party's EEZ or on its territory.260  Thus, a party retains the authority
to determine the measures for the protection and conservation of sea turtles.  By failing to negotiate
agreed upon conservation measures, parties have the discretion to implement measures that they
deem appropriate.

2. Monitoring and Compliance

The Inter-American Sea Turtle Convention establishes fairly rigorous monitoring and
compliance mechanisms. First, it establishes a conference of the parties for each of the first three
years during which the Convention is in force.261  Regularly scheduled meetings permit the parties
to assess the level of implementation and enforcement of a convention's goals and mechanisms and
to identify weaknesses in a convention.  The Inter-American Sea Turtle Convention also creates a
Consultative Committee262 of governmental representatives and members of the scientific
community, private industry, and non-governmental organizations to evaluate annual reports263 and
reports relating to the environmental, socio-economic, and cultural impact on affected communities
resulting from the Convention.264  The Convention also establishes a scientific Committee to
evaluate the environmental impact on sea turtles and their habitats of activities such as fishing
operations, coastal development, and pollution, as well as examine and, as appropriate, conduct
studies on sea turtles covered by the Convention.265

Annual reports also are an effective means for achieving greater compliance with
international obligations.  The Inter-American Sea Turtle Convention requires parties to prepare
annual reports.266  The annual report must include a general description of a party's program to
protect and conserve sea turtles and their habitats, including any laws and regulations, and a
summary of actions taken, and the results thereof, to implement measures for the conservation and
protection of sea turtles and their habitats, such as education, scientific research, environmental
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education and other activities.267  Parties must also include in the annual report a detailed report that
describes any exceptions allowed, including monitoring and mitigation measures and the number of
turtles, nests, and eggs, as well as sea turtle habitats, affected by the exceptions.268  Parties also are
required to establish a program to ensure monitoring and observation of the conservation measures
adopted pursuant to the Convention.269  This monitoring and observation program shall include,
"where applicable," the participation of observers.270

3. Conclusion

The Inter-American Sea Turtle Convention is a promising first attempt to address the threats
to sea turtles in a comprehensive manner.  Domestic trade is prohibited and the geographic scope
includes both terrestrial and marine habitats of sea turtles.  The Convention also requires the use of
TEDs on shrimp trawl vessels unless conditions warrant an exception.  The Convention includes
some weaknesses, specifically in the area of terrestrial and marine habitat conservation and the
development of management plans for sea turtle protection and conservation.  Although the
Convention does not create specific habitat conservation obligations, it does permit a party to take
any action it wishes to conserve habitat.  The Convention suggests, but does not require, the
development of regional management plans.  Any action to protect and conserve sea turtles should
focus on coordinated activities among countries that share sea turtle populations, especially relating
to habitat conservation.  The development of a regional management plan would appear to be
essential to protect sea turtles in the Costa Rica, Nicaragua, and Costa Rica, because these three
countries share many populations of sea turtles.

VI. Conclusion

Under current customary international law and international environmental agreements, sea
turtles are not protected throughout their range.  Presently, only CITES effectively controls any threat
to sea turtles ) international trade.  But no law or agreement requires the protection of sea turtle
habitat or regulates fishing activities in a manner that prevents or controls the incidental catch and
death of sea turtles.  Many treaties permit the creation of protected areas, such as the Biodiversity
Convention,271 the CMS,272 and the Western Hemisphere Convention.273  But these treaties either
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create general obligations to conserve biological diversity or species or the parties are failing to
implement the treaty.  In addition, many treaties permit the regulation of fishing gear, such as the
Biodiversity Convention274 and the CMS.275  The usefulness of the CMS is limited, however, because
Costa Rica is not a party.

The SPAW Protocol, which is not yet in force, and the Inter-American Sea Turtle Convention
offer promising regional approaches to sea turtle protection.  Both comprehensively address habitat
protection and species protection.276  The SPAW Protocol, however, does not protect terrestrial
habitat unless a party specifically agrees to regulate it.277  The Inter-American Sea Turtle Convention
attempts to specifically address sea turtle concerns, but the Convention fails to impose meaningful
habitat conservation obligations on parties.  It does, on the other had, require parties to use TEDs.
Despite the Inter-American Sea Turtle Convention, further action by Costa Rica, Nicaragua, and
Panama likely is necessary because of these countries possess many shared sea turtle populations and
because individuals and communities in each country appear to be using sea turtles in an
unsustainable manner.  A regional management plan or agreement is needed to bring the relevant
stakeholders together to develop a plan for the conservation and sustainable use of sea turtles.  Only
in this way will individuals and communities in the region be able to rely on sea turtles in the future.


