5.1 | - CvIL INSTRUCTIONS

5.1 BURDEN OF PROOF——PREPONDERANCE ST
| 'OF THE EVIDENCE

| When a party has the burden of proof on any claim |
- [or affirmative defense] by a preponderance of the evi-
dence, it means you must be persuaded by the evidence
that the claim [or affirmative defense] is more probably
true than not true. -

You should base your demsmn on all of the evi-
dence, regardless of which party presented it.

Committee on Model Civil Jury Instructions Within the Ninth Circuit, MANUAL OF MODEL CiviL:
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1.3 WHAT IS EVIDENCE

, The evidence you are to consider in deciding what
the facts are consists of:

(1) the sworn testimony of any witness;

(2) the exhibits which are received 1nto evidence;
and :

(3) any facts to whlch the lawyers stlpulate

INSTRUCTIONS AT END OF CASE . 8.3

3.3 WHAT IS NOT EVIDENCE

In reaching your verdict, you may consider only the
testimony and exhibits received into evidence. Certain
things are not evidence, and you may not consider them
in deciding what the facts are. I will list them for you:

(1) Arguments and statements by lawyers are not

. evidence. The lawyers are not witnesses. What
they have said in their opening statements, [will
say in their] closing arguments, and at other
times is intended to help you interpret the evi-
dence, but it is not evidence. If the facts as you
remember them differ from the way the lawyers

have stated them, your memory of them con-
trols.

(2) Questxons and objections by 1awyers are not

3

(4)

evidence. Attorneys have a duty to their clients
to object when they believe a question is im-
proper under the rules of evidence. You should

not be influenced by the objection or by the
court’s ruling on it.

Testimony that has been excluded or stricken,
or that you have been instructed to disregard, is
not evidence and must not be considered. [(In

‘addition some testimony and exhibits have been

received only for a limited purpose; where I

have given a limiting instruction, you must fol-
low it.]

Anything you may have seen or heard when the
court was not in session is not evidence. You are
to decide the case solely on the evidence re-
ceived at the trial.
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1.5 EVIDENCE FOR LIMITED PURPOSE,

Some evidence may be admitted for a limited pur-
pose only. When I instruct you that an item of evidence
has been admitted for a limited purpose, you ‘must
consider it only for that limited purpose and for mno
other. .

1.6 CIVIL INSTRUCTIONS

1.6 DIRECT AND CIRCUMSTANTIAL
- EVIDENCE »

Evidence may be direct or circumstantial. Direct
evidence is direct proof of a fact, such as testimony by a
witness about what that witness personally saw or
heard or did. Circumstantial evidence is proof of one or
more facts from which you could find another fact. You
should consider both kinds of evidence. The law makes
no distinction between the weight to be given to either
direct or circumstantial evidence. It is for you to decide
how much weight to give to any evidence. |
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1.8 CREDIBILITY OF WITNESSES

In deciding the facts in this case, you may have to
decide which testimony to believe and which testimony
not to believe. You may believe everything a witness
says, or part of it, or none of it.

In considering the testimony of any witness, you
may take into account:

(1) the opportunity and ability of the witness to see
or hear or know the things testified to;

(2) the witness’ memory;
(3) the witness’ manner while testifying;

(4) the witness’ interest in the outcome of the case
and any bias or prejudice;

(5) whether other evidence contradicted the wit-
ness’ testimony;

(6) the reasonableness of the witness’ testimony in
light of all the evidence; and

(7) any other factors that bear on believability.

The weight of the evidence as to a fact does not
necessarlly depend on the number of w1tnesses who
testify.



