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RELEVANT STATUTES

16 U.S.C. § 1331 (2009)

Congress finds and declares that wild free-roaming horses and burros are living symbols of the historic and pioneer spirit of the West; that they contribute to the diversity of life forms within the Nation and enrich the lives of the American people; and that these horses and burros are fast disappearing from the American scene. It is the policy of Congress that wild free-roaming horses and burros shall be protected from capture, branding, harassment, or death; and to accomplish this they are to be considered in the area where presently found, as an integral part of the natural system of the public lands.
16 U.S.C. § 1333 (2009)

(a) Jurisdiction; management; ranges; ecological balance objectives; scientific recommendations; forage allocation adjustments


All wild free-roaming horses and burros are hereby declared to be under the jurisdiction of the Secretary for the purpose of management and protection in accordance with the provisions of this chapter. . . . The Secretary shall manage wild free-roaming horses and burros in a manner that is designed to achieve and maintain a thriving natural ecological balance on the public lands. He shall consider the recommendations of qualified scientists in the field of biology and ecology, some of whom shall be independent of both Federal and State agencies and may include members of the Advisory Board established in section 1337 of this title. All management activities shall be at the minimal feasible level and shall be carried out in consultation with the wildlife agency of the State wherein such lands are located in order to protect the natural ecological balance of all wildlife species which inhabit such lands, particularly endangered wildlife species. 
42 U.S.C. § 4332 (2009)
The Congress authorizes and directs that, to the fullest extent possible: . . . (2) all agencies of the Federal Government shall--


(C) include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment, a detailed statement by the responsible official on-- 


(i) the environmental impact of the proposed action, 
(ii) any adverse environmental effects which cannot be avoided should the proposal be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and 
(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented. 

ISSUES PRESENTED

I. 
Did the District Court err when it ruled that Plaintiffs failed to demonstrate a likelihood of success on the merits of their claim under the Wild Free-Roaming Horses and Burros Act?

II. 
Did the District Court err when it ruled that Plaintiffs failed to demonstrate a likelihood of success on the merits of their claim under the National Environmental Policy Act?

III. 
Did the District Court err when it held that the balance of hardships did not favor Plaintiffs?

STATEMENT OF CASE

The Bureau of Land Management (BLM) is in charge of implementing management decisions for wild horses in accordance with the Wild Free-Roaming Horses and Burros Act (WFHBA). The Rafiki Mountain Wild Horse Range (RMWHR) is home to one of California’s only remaining herds of wild and free-roaming horses. (Opinion at 2). Created in 1969 in response to public outcry over the BLM’s plans to remove wild horses from the Rafiki Mountains and sell them for slaughter, the designation set aside 36,000 acres in northeastern California and northwestern Nevada. (Opinion at 2; EA at 1-2).

In 1992, the BLM determined that the appropriate management level (AML) for the RMWHR was between 85 and 105 horses. (Opinion at 2). The BLM admits it had little knowledge of wild horse genetics and the need to maintain minimum numbers of breeding horses to ensure herd viability at that time. (Opinion at 2). In a July 1999 letter, concern was expressed for the genetic viability of the Rafiki Mountain herd due to “dangerously low numbers” of horses on the range. (Opinion at 2). Today, the herd consists of approximately 190 wild horses. (Opinion at 2).
The BLM believes a drought in recent years may have compromised the Rafiki Mountain herd’s food supply. (Opinion at 2). As a result, the BLM determined that 100 of the 190 wild horses were “excess.” (Opinion at 2). In August 2009, the BLM devised a Gather Plan to round up and remove them from the RMWHR. (Opinion at 2). The Gather Plan calls for the capture of all 190 horses, the drawing of their blood for genetic profiling, and “within a reasonable time,” the return of those ninety horses believed to have a diverse and healthy range of genetic profiles. (Opinion at 2-3). The horses will be gathered using Long Range Acoustic Devices (LRADs), the Active Denial System (ADS), rubber bullets, and helicopter drive-trapping. (Opinion at 3). This ultimate reduction of the herd by 100 horses will result in the “most significant decrease” in wild horses from this range since before passage of WFHBA. (Opinion at 3).
As part of their Gather Plan, the BLM drafted an Environmental Assessment (EA) pursuant to the National Environmental Policy Act (NEPA) and issued its Decision Record (DR) and Finding of No Significant Impact (FONSI). (Opinion at 3). Budgetary problems delayed this action and it is now scheduled for mid-February 2010. (Opinion at 3). 
SUMMARY OF ARGUMENT

The Appellants/Plaintiffs are likely to succeed on the merits of their claim under WFHBA because the BLM is acting in excess of statutory jurisdiction authority by removing wild horses not deemed “excess”; the BLM’s finding that 100 of the RMWHR horses are excess is arbitrary and capricious; the methods in the Gather Plan are not humane as required by the WFHBA; and the BLM’s management activities are not at the minimal feasible level because viable alternatives are available.

The Appellants/Plaintiffs are also likely to succeed on the merits of their claim under NEPA because the effects on the human environment of the proposed BLM action are highly controversial; highly uncertain and involve unique and unknown risks; and threaten a violation of the WFHBA. Additionally, the EA does not pass the “hard look” requirement. 

The balance of the hardships favor the Appellants/Plaintiffs because the possibility of environmental injury is sufficiently likely and outweighs the concerns identified by the BLM.
A district court's order with respect to a preliminary injunction is subject to limited review and will be reversed only if the district court “abused its discretion or based its decision on an erroneous legal standard or on clearly erroneous findings of fact.” Save Our Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1120-21 (9th Cir. 2005) (quoting U.S. v. Peninsula Commc’n, Inc., 287 F.3d 832, 839 (9th Cir. 2002)). 
ARGUMENT

A preliminary injunction is appropriate when the party seeking the injunction demonstrates either a likelihood of success on the merits and likelihood of irreparable injury; or that serious questions going to the merits were raised and the balance of hardships tips sharply in the plaintiff’s favor. Greater Yellowstone Coal. v. Timchak, 2008 WL 5101754 (D. Idaho 2008); see also Winter v. Natural Res. Defense Council, 129 S.Ct. 365, 374-375 (2008) (“We agree with the Navy that the Ninth Circuit's “possibility” standard is too lenient. Our frequently reiterated standard requires plaintiffs seeking preliminary relief to demonstrate that irreparable injury is likely in the absence of an injunction.”).
The scope of review for agency action is laid out under the Administrative Procedure Act. The court must determine whether the federal agency’s action is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” or is “in excess of statutory jurisdiction authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A), (C) (2009). The Court requires a two-step inquiry to determine whether the Secretary has exceeded his statutory authority. Chevron v. Natural Resources Defense Council, 467 U.S. 837 (1984). The initial inquiry under Chevron is “whether Congress has directly spoken to the precise question at issue.” Id. at 842. “If the intent of Congress is clear . . . the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress.” Id. at 842-843. On the other hand, “if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.” Id. at 843.
I. 
THE BLM’S GATHER PLAN CLEARLY VIOLATES THE APA UNDER THE WFHBA.

A. 
The BLM is Acting in Excess of Statutory Jurisdiction Authority by Removing Wild Horses Not Deemed “Excess.”



1. 
Excess and Remove Defined.

The Secretary is authorized under the Wild Free Roaming Horses and Burros Act (WFHBA) to “remove excess animals from the range so as to achieve appropriate management levels.” Wild Free-Roaming Horses and Burros Act, 16 U.S.C. § 1333(b)(2) (2009). Excess animals under the WFHBA, are those “which have been removed by authorized personnel pursuant to applicable law or which must be removed from an area in order to preserve and maintain a thriving natural ecological balance in coordination with other resources and activities.” 36 C.F.R. § 222.20(3) (2009) (emphasis added). The authorization to remove wild free-roaming horses from public lands only extends to those horses deemed “excess” by the Bureau of Land Management (BLM).

 The BLM has determined that 100 of the 190 Rafiki Mountain horses are “excess” because of the appropriate management level (AML) determined in 1992, and has devised a Gather Plan to round up and remove all 190 horses from the range. (Opinion at 2). However, “BLM’s removal authority is limited to those wild free-roaming horses and burros that it determines to be “excess animals.” Colo. Wild Horse and Burro Coal., Inc. v. Salazar, 639 F. Supp. 2d 87, 96 (D.D.C. 2009). Congress did not define “remove” under the WFHBA. When words are not defined within a statute they should be interpreted as taking the ordinary, common meaning. Perrin v. U.S., 444 U.S. 37, 42 (1979); Gonzales v. Carhart, 550 U.S. 124 (2007). Remove has been defined as “to change the location, position, station, or residence of,” or “to move by lifting, pushing aside, or taking away or off,” or “to get rid of.” Merriam-Webster Online Dictionary, http://www.merriam-webster.com/dictionary/remove. The BLM plans to transport all of the wild horses from RMWHR to Richfield Corrals to be housed. (Environmental Assessment (EA) at 4). Thus, under the ordinary meaning of “remove,” the BLM is removing both “excess” animals and non-excess animals in violation of the WFHBA.

Even though the BLM intends to return the ninety wild horses that are not “excess,” they are still removing the horses from the range for an indefinite period of time. The BLM states it will return the ninety horses to the RMWHR “within a reasonable time,” but these words mean little. (Opinion at 3). What is reasonable is not defined. The RMWHR is a small herd of 190 horses. The BLM should be able to estimate how long it will take to conduct blood tests and return the wild horses to the range.


2. 
Congress’s Intent in Enacting WFHBA.
Congress enacted the WFHBA in 1971 to protect wild free-roaming horses and burros deemed “living symbols of the historic and pioneer spirit of the West.” 16. U.S.C. § 1331 (2009). Congress found that wild horses and burros “contribute to the diversity of life forms within the Nation and enrich the lives of the American people,” and that they are “fast disappearing from the American scene.” Id. The Act thus protects them from “capture, branding, harassment, or death,” and directs that wild horses are to be “considered in the area where presently found, as an integral part of the natural system of the public lands” in order to accomplish such protection. Id. Congress intended for wild horses to be protected and left on public lands, unless they are deemed “excess,” in which case the Secretary has the power to remove them. See 16. U.S.C. § 1333(b)(1) (2009). By implementing the Gather Plan, all of the RMWHR horses will be subject to capture, harassment, and possibly death. This was not Congress’s intent.

Congress did not intend for wild horses that are not “excess” to be removed from public lands. When discussing the removal of wild horses Congress only referred to “excess” animals. See 16 U.S.C. § 1333(b)(1)-(2) (2009). Nothing in the Act expressly precludes the BLM from removing non-excess animals, but “it would make no sense for Congress to provide detailed procedures for removing excess animals but no procedure at all for removing non-excess animals.” Colo. Wild Horse, 639 F. Supp. 2d at 96-97. Interpreting the Act to permit removal of wild horses that are not “excess” violated the purpose of the WFHBA.

B. 
The BLM’s Finding that 100 of the RMWHR Horses are Excess is Arbitrary and Capricious.

Review under the arbitrary and capricious standard is narrow. Lands Council v. McNair, 537 F.3d 981, 987 (9th Cir. 2008). A decision will be reversed:

[O]nly if the agency relied on factors Congress did not intend it to consider, “entirely failed to consider an important aspect of the problem,” or offered an explanation “that runs counter to the evidence before the agency or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.”

Id. (citing Earth Island Inst. II, 442 F.3d 1147, 1156 (9th Cir. 2006)).


1. 
The AML was Determined in 1992 with Little Knowledge.


The AML of wild horses for the RMWHR was determined in 1992 at a time when the BLM admits it had little knowledge of wild horse genetics and the need to maintain minimal numbers of breeding horses to ensure herd viability. (Opinion at 2). In 1999, the Field Manager of the BLM’s Tatu County Field Office expressed concern for the herd’s genetic viability due to “dangerously low numbers.” (Opinion at 2). Instead of reconsidering the RMWHR’s AML, it was left untouched and has remained the same for over 17 years. In a study released in 2000, Dr. Gus Cothran found that the minimum wild horse and burro herd size is 150-200 animals to maintain genetic diversity. Wild Horse and Burro Freedom Alliance, Management Toward Extinction (2000), http://www.wildhorsepreservation.com/resources/genetic.html. Dr. Cothran also suggests that managing wild horses at low population levels will leave them vulnerable to a “long range loss” of genetic diversity. Id. The BLM failed to consider this important aspect of the problem in determining the AML.



2. 
The Drought Study Used by the BLM is Outdated.



The RMWHR suffered from drought between 1993 and 2005. (EA at 2). The drought ended in 2006. (Opinion at 6). Since then, unusually heavy amounts of precipitation have filled the range with significant water stores, greatly improving the vegetation on the range, as well as the stability of the range substrate. (Opinion at 6). In reaching its conclusion that the RMWHR was in a deteriorating condition in 2009, necessitating the removal of “excess” wild horses, the BLM relied on a study conducted in 2002 and 2003, the worst two years of the drought. (Opinion at 6). The BLM did not consider the present condition of the range in making its decision. In upholding the BLM’s decision, the District Court held that the decision was based on “valid scientific evidence and a reasoned consideration of the range condition.” (Opinion at 7). Even though the study may be valid, it is still more than five or six years old and thus outdated. As the BLM does not dispute, 2006 brought heavy amounts of rainfall to the RMWHR and stabilized the herd’s food supply. (Opinion at 6). More recent range conditions should have been considered when determining whether there are “excess” wild horses on the RMWHR.



3. 
The BLM Did Not Follow the Requirements in 1333(b)(1).


The WFHBA directs that the Secretary maintain a current inventory of wild free-roaming horses and burros in order to make determinations as to whether and where an overpopulation exists, appropriate management levels, and whether appropriate management levels should be achieved by removal or destruction of excess animals. See 16. U.S.C. § 1333(b)(1) (2009).  

In making such determinations the Secretary shall consult with the United States Fish and Wildlife Service, wildlife agencies of the State or States wherein wild free-roaming horses and burros are located, such individuals independent of Federal and State government as have been recommended by the National Academy of Sciences, and such other individuals whom he determines have scientific expertise and special knowledge of wild horse and burro protection, wildlife management and animal husbandry as related to rangeland management.

Id. (emphasis added). Even though the BLM is “afforded significant discretion to determine their own methods,” (Opinion at 5), Congress requires such consultations before making determinations. There is no evidence that the BLM consulted with any of the required agencies, nor all of them as required, when determining the RMWHR’s AML in 1992 or the Gather Plan in 2009. The District Court should have considered such information in issuing its decision. 


A distinction needs to be drawn between (b)(1) and (b)(2) of Section 1333. The BLM is explicitly authorized to immediately proceed with the removal of wild horses “in the absence of the information contained in (i-iv).” 16 U.S.C. § 1333(b)(2) (2009); see also Am. Horse Protection Ass. v. Watt, 694 F.2d 1310, 1318-1319 (D.C. Cir. 1982) (“BLM cannot be held to the prolonged pre-removal process ‘full and careful consideration’ of all alternatives would entail,” in regards to 16 U.S.C. § 1333(b)(2) and a study that may delay removal by a year). No such language is present in (b)(1) and no such delay is mentioned by the BLM. Even though the Secretary may immediately remove excess animals from the range absent that information listed in (b)(2), the Secretary is not given such authority in regards to the determinations listed in (b)(1). The Secretary is required to consult with multiple agencies and individuals in determining overpopulation, AML, and removal options. 16 U.S.C. § 1333(b)(1) (2009). There is no evidence that the Secretary did so in this case.


C.
The Methods in the Gather Plan are Not Humane as Required by the WFHBA.
The WFHBA requires that excess wild horses be “humanely captured and removed for private maintenance and care.” 16 U.S.C. § 1333(b)(2)(B) (2009). Humane treatment is defined in the Code of Federal Regulations as “kind and merciful treatment, without causing unnecessary stress or suffering to the animal.” 36 C.F.R. § 222.20(5) (2009). Inhumane treatment is further defined as:

[C]ausing physical stress to an animal through any harmful action or omission that is not compatible with standard animal husbandry practices; causing or allowing an animal to suffer from a lack of necessary food, water, or shelter; using any equipment, apparatus, or technique during transportation, domestication, or handling that causes undue injury to an animal; or failing to treat or care for a sick or injured animal. 

Id. at § 222.20(6) (emphasis added). The Gather Plan does not allow for the humane capture of the RMWHR herd.

1. 
Harrassment and Death are Inevitable in the Capture of the RMWHR Herd.


“It is the policy of Congress that wild free-roaming horses . . . be protected from capture, branding, harassment, or death.” 16. U.S.C. § 1331 (2009). The BLM’s Gather Plan intends to harass and capture horses it plans to later return to the land. If this practice is accepted, the Act’s prohibition of harassing wild horses would be violated. There is also a great chance that some of the horses will die during the round-up, or die after, as a result of the round-up. The BLM admits that “[i]t is possible that the proposed action could cause the mortality of 6 to 10 horses.” (EA at 7). To capture those wild horses deemed non-excess and risk their death is unnecessary.



2. 
Long Range Acoustic Device (LRAD)

Long Range Acoustic Devices (LRADs) are a “breakthrough hailing and warning, directed acoustic device designed to communicate with authority and exceptionally high intelligibility.” American Technology Corporation [hereinafter ATC], Long Range Acoustic Device: Product Overview, http://www.atcsd.com/site/content/view/15/110/ (last visited Jan. 4, 2010). Even though LRADs are advertised and most often used for communicating spoken words or instructions, the BLM’s Gather Plan would use LRADs “solely to emit a loud noise, similar in tone to a smoke detector (but much louder).” (EA at 3-4). The directionality of the LRAD device is said to “reduce[] the risk of exposing nearby personnel or peripheral bystanders to harmful audio levels.” ATC, Long Range Acoustic Device: Product Overview, http://www.atcsd.com/site/content/view/15/110/ (last visited Jan. 4, 2010).


LRADs have mostly been used for urban counterinsurgency and riot control, (EA at 7), but the ATC markets them to “transmit[] intense, directional sounds in a variety of tones and predator calls to humanely deter birds and other wildlife from destroying crops and property.” ATC, Long Range Acoustic Device Wildlife Preservation, http://www.atcsd.com/site/content/view/268/110 (last visited Jan. 4, 2010). However, this wildlife does not include wild horses. “There have been no scientific studies analyzing the effect of . . . LRADs . . . on horses.” (EA at 7). There is no way to know how the wild horses will react to LRADs, thus it is probable that using LRADs during handling will cause undue injury to the horses.


3. 
Active Denial System (ADS)

The Active Denial System (ADS) is an experimental military device that “projects a focused beam of millimeter waves to induce an intolerable heating sensation on an adversary's skin, repelling the individual with minimal risk of injury.” Joint Non-Lethal Weapons Program, Active Denial System, https://www.jnlwp.com/ads.asp [hereinafter JNLWP, ADS] (last visited Jan. 4, 2010); see also (EA at 7). There is supposedly a minimal risk of injury because of “the shallow penetration depth of energy into the skin at this short wavelength, the safety features designed into the system and normal human instinctive reactions.” JNLWP, ADS. Even though testing on the safety and effectiveness of ADS has been underway for more than twelve years, including more than 11,000 human exposures, no scientific studies have analyzed its effect on wild horses. JNLWP, Frequently Asked Questions Regarding the Active Denial System, question 10 (2008), https://www.jnlwp.com/misc/faq/ADS%20FAQs%20September%202008.pdf; see also (EA at 7).


The BLM plans to use the ADS in non-conventional ways by mounting it on a helicopter rather than a truck, and using it on horses rather than people. (EA at 3). The BLM believes the ADS will “force horses to run in the desired direction, away from the discomfort of ADS and into traps.” Id. However, the BLM does not know how the horses will react to the ADS or whether it will be effective at all. The BLM seems to think that we should take comfort in the fact that the searing heat associated with the ADS is believed to be temporary in humans. (EA at 7). Within this margin of safety, however, exposure to the beam has to be short to avoid adverse effects, which is up to the person administering the ADS and the person reacting to the ADS. Neil Davison and Nick Lewer, Bradford Non-Lethal Weapons Research Project No. 8, 40 (2006). The safety features designed into the system will matter little, however, because horses do not have normal human instinctive reactions to minimize the risk of injury. In addition, the BLM officials using the ADS may not know when to stop or may not care. Because of a lack of research or information available, it is probable that the ADS will cause undue injury to the wild horses during handling. 


D. 
The BLM’s Management Activities are Not at the Minimal Feasible Level Because Viable Alternatives Are Available.


Management of wild horses “shall be at the minimum level necessary to attain the objectives identified in approved land use plans and herd management area plans.” 43 C.F.R. § 4710.4 (2009). Alternatives to removal were considered by the BLM and quickly eliminated from further analysis. See (EA at 4-6). “It is difficult to think of a ‘management activity’ that is farther from a ‘minimal feasible level’ than removal.” Colo. Wild Horse, 639 F. Supp. 2d at 96. Activities that would be at a more minimal feasible level, include fertility control and decreased livestock grazing.


Fertility control alone was eliminated because it would not result in the immediate reduction in herd size. (EA at 5). Fertility control, or immunocontraception, is an effective and humane way of population control. PNC Project for Wildlife Contraception, Frequently Asked Questions on Immunocontraception, http://www.pzpinfo.org/pzp_faqs.html (last visited Jan. 4, 2010). Even though fertility control alone may not meet the BLM’s purpose and need, it should be considered in conjunction with other alternatives. The BLM believes that “partially address[ing]” the use of fertility control is enough, however, the BLM has only applied fertility control through 2010 on mares over eleven years old. (EA at 4). Mares become fertile around two years of age, thus only applying fertility control to mares over eleven years old does not even partially address the issue. The Mare & Foal Sanctuary, Frequently Asked Questions, http://www.mareandfoal.org/html/index.php?name=FAQ&id_cat=3#q18 (last visited Jan. 4, 2010). 


Using fertility control in conjunction with reducing the amount of livestock grazing on the RMWHR would likely meet the BLM’s purpose and need and be at a more minimal feasible level than the Gather Plan. The BLM is authorized to close appropriate areas of public lands to grazing use by all or a particular kind of livestock if necessary to provide habitat for wild horses, or to protect wild horses from harassment or injury. See 43 C.F.R. § 4710.5 (2009). The BLM lands have been used to graze private cattle since it was created. Kristen H. Glover, Recent Developments: Managing Wild Horses on Public Lands: Congressional Action and Agency Response, 79 N.C.L. Rev. 1108, 1120 (2001); see The Taylor Grazing Act of 1934, ch. 865, 48 Stat. 1269 (codified as amended at 43 U.S.C. 315-315r (1994)). In 2001, it was estimated that 530,000 private cattle graze on Nevada public lands alone. Glover, 79 N.C.L. Rev at 1122. Even though it seems as if there are a lot of cattle grazing on public lands, they only account for less than three percent of beef consumed in the United States. Id. at 1120. Thus, cattle could be removed from grazing on RMWHR without substantially affecting the beef supply. 
II.  
THE NATIONAL ENVIRONMENTAL POLICY ACT REQUIRES THE BUREAU OF LAND MANAGEMENT TO CONDUCT AN ENVIRONMENTAL IMPACT STATEMENT BECAUSE THE PROPOSED ACTION MAY SIGNIFICANTLY IMPACT THE ENVIRONMENT. 



All agencies of the Federal Government are required to “include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment, a detailed statement . . . on the environmental impact of the proposed action.” 42 U.S.C. § 4332(2)(C)(2009); Western Watersheds Project v. BLM, 552 F. Supp. 2d 1113, 1124 (D. Nev. 2008). The agency may prepare an Environmental Assessment (EA) to determine whether the environmental impact of the proposed action is significant and warrants an Environmental Impact Statement (EIS). Western Watersheds, 552 F. Supp. 2d at 1124. An EIS must be prepared if the EA establishes that the agency's action may have a significant effect upon the environment. Id. 


The National Environmental Policy Act (NEPA) requires consideration of context and intensity in determining significance. 40 C.F.R. § 1508.27 (2009). Among the considerations involved when evaluating intensity are: the degree to which the effects on the quality of the human environment are likely to be highly controversial; the degree to which the possible effects on the human environment are highly uncertain or involve unique or unknown risks; and whether the action threatens a violation of Federal, State, or local law or requirements imposed for the protection of the environment. Id. The plaintiff need only allege facts which, if true, show that the proposed action may significantly affect the environment. Sierra Club v. U.S. Forest Service, 843 F.2d 1190, 1193 (9th Cir. 1988).  A determination that significant effects on the environment will, in fact, occur is not necessary. Id. If substantial questions as to whether the action may have a significant effect upon the environment are raised, an EIS must be prepared. Id.; Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998). 


Courts use an arbitrary and capricious standard when reviewing an agency's decision not to prepare an EIS under NEPA, which requires a determination of whether the agency has taken a "hard look" at the consequences of its actions, based the decision on a consideration of the relevant factors, and provided a convincing statement of reasons to explain why an action’s impacts are insignificant and whether there was clear error. Nat’l Parks & Conservation Ass’n v. Babbit, 241 F.3d 722, 730 (9th Cir. 2001); Akiak Native Cmty. v. U.S. Postal Service, 213 F.3d 1140, 1146 (9th Cir. 2000). 

A. 
The Effects on the Human Environment of the Proposed BLM Action are Highly Controversial and Necessitate the Preparation of an EIS.


An EIS must be prepared when a federal action is “controversial,” that is when substantial questions are raised as to whether a project may “cause significant degradation of some human environmental factor,” or there is "a substantial dispute about the size, nature, or effect of the major Federal action.” Nat’l Parks, 241 F.3d at 736. “A substantial dispute exists when evidence, raised prior to the preparation of an EIS or [Finding Of No Significant Impact (FONSI)] . . . casts serious doubt upon the reasonableness of an agency's conclusions.” Id. 

In Sierra Club, the Forest Service awarded timber contracts containing groves of giant sequoia redwoods without preparing an EIS. 843 F.2d at 1192; Blue Mountains, 161 F.3d at 1212. The Sierra Club demonstrated the inadequacies of the EA by producing evidence from experts that cast serious doubt on the Forest Service's conclusions.  Sierra Club, 843 F.2d at 1192; Blue Mountains, 161 F.3d at 1212.  The court observed that "this is precisely the type of ‘controversial’ action for which an EIS must be prepared.” Sierra Club, 843 F.2d at 1192; Blue Mountains, 161 F.3d at 1212.


1. 
Evidence of the Effects of Livestock Grazing Cast Serious Doubt Upon the Reasonableness of the BLM’s Conclusions 


Evidence existed, and was made available to the BLM prior to the issuance of both the EA and FONSI, which casts serious doubts on the reasonableness of the BLM’s conclusions. The BLM failed to consider the effects of livestock grazing on rangeland health, vegetation and soils when evaluating the proposed action’s effect on this portion of the environment. The BLM states that resource damage in the low elevation desert areas and sub-alpine meadows of the RMWHR necessitate immediate action. (EA at 2). In 2007, a downward trend in ecological condition for the low elevation areas of the BLM lands, and heavy forage utilization in these areas was documented. (EA at 2). The BLM concludes that removal of excess wild horses is necessary to restore and maintain a thriving natural ecological balance (TNEB) in the area. (EA at 2). 


A report on the BLM’s rangeland management practices produced by the United States General Accounting Office (GAO) found that removal of wild horses does not demonstrably improve range conditions. U.S. Gen. Accounting Office [hereinafter GAO], Report No. RCED 90-10, Rangeland Management: Improvements Needed in Federal Wild Horse Program 24 (1990). Domestic livestock outnumber wild horses on federal rangelands and consume 20 times more forage than wild horses. Id. 


Cattle and wild horse behavioral patterns affect the use of resources in vulnerable range areas. Horses tend to range throughout both steep hilly areas and level areas. Id. Cattle tend to congregate in lower elevation, ecologically important riparian areas near streams and water sources for extended periods of time, trampling the banks and eating most of the vegetation. Id.; GAO, Report No. RCED 88-105, Public Rangelands: Some Riparian Areas Restored But Widespread Improvement Will Be Slow 2 (1988). Horses, on the other hand, tend to drink from the water source, and then move on, causing much less damage. The steeper areas, where cattle do not frequent, are in better condition than the lower elevation areas. Id. Since reducing wild horse population in these areas has had a negligible effect on resources, the GAO found that damage to riparian areas cannot be solved without improved livestock management. Id. 


The BLM acknowledged and generally agreed with the GAO’s recommendations. GAO, Report No. RCED 90-10, Rangeland Management: Improvements Needed in Federal Wild Horse Program 5 (1990). In one instance, the BLM found that authorized livestock grazing continued to result in damage to rangeland after more than 2,800 horses were removed from a herd area over four years.  Id. at 25. The BLM found that livestock grazing should be reduced by 18% to remedy the problem, but had no plans to actually reduce authorized grazing levels. Id. GAO recommended that the BLM implement range management techniques designed to give vegetation more opportunity to grow, and when necessary “remove wild horses and reduce livestock grazing in proportion to the number of each species on the range.” Id. at 5. 


Despite this report, the BLM did not consider the effects of livestock grazing on the areas of concern. Nowhere in the EA does the BLM discuss, provide statistics for or even mention that livestock grazing is a contributing factor to forage utilization in the damaged areas. In assessing the effects on rangeland health, vegetation and soils, the BLM states that the low elevation areas of the RMWHR “are experiencing a downward trend in ecological condition due to the excess of wild horses coupled with the effects of drought.” (EA at 8). The BLM was notified of the effects of livestock grazing on these areas as early as 1990, but ignored the effects in the EA. This evidence casts serious doubt on the reasonableness of the BLM’s conclusions that removal of the wild horses will improve forage and riparian conditions, as well as the environmental effects on rangeland health stated in the EA. 



2. 
The BLM Did Not Discuss Evidence of the Effects of its Methods on RMWHR’s Wildlife. 


The BLM has chosen to employ LRADs in the proposed action, but did not discuss the effects it will have on the wildlife of the area.  The BLM concludes that “[t]he proposed methods used have not been shown to disturb wildlife.” (EA at 10). This is not the case, however. The use of LRADs has been shown, and is in fact intended, to disrupt bird species. 

DeTect Inc. markets the use of LRADs for bird control. DeTect Inc., LRAD: Long Range Acoustic Device (2007), http://www.detect-inc.com/downloads/DeTect%20LRAD%20Long%20Range%20Acoustic%20Device%20117.pdf. DeTect Inc.’s LRAD system is marketed to deter birds from areas such as airports, airfields, landfills, mines and windfarms. Id. at 1. The LRAD emits a loud, often high pitched noise, causing the birds to fly away from the area. DeTect Inc., Advanced Bird Control Technologies, http://www.detect-inc.com/bash.html (last visited Jan. 4, 2010). 


The effect of LRADs on birds in the RMWHR was not considered by the BLM in the EA. Any potential effects were dismissed by stating the methods have not been shown to disrupt wildlife. (EA at 10). No data was provided as to the effects of the methods on birds, or any other wildlife in the area. The BLM acknowledged the ATC’s website and its promotion of LRADs for “wildlife preservation,” but stated it was unaware of any facilities that actually use LRADs for such purposes or any scientific studies on the effects of such use. (EA at 7 n.3). The BLM cannot simply state they are unaware of such information, however. The absence of currently available information does not excuse the BLM from preparing an EIS “when there is a reasonable possibility that such information can be obtained in connection with the preparatory process.” Nat’l Parks, 241 F.3d at 737.  Had the BLM simply looked further on the website they cited, it would have found footage of an LRAD in use at the Bangor Airport to deter birds, and news reports of LRAD use by the Navy to deter birds. ATC, Long Range Acoustic Device: American Technology Videoclips, http://www.atcsd.com/site/content/view/283/53/ (last visited Jan. 4, 2010). The use of LRADs commercially to intentionally disrupt birds casts serious doubt on the reasonableness of the BLM’s conclusions. 


As in Sierra Club, the evidence presented casts serious doubt on the BLM’s conclusions. This is precisely the type of ‘controversial’ action for which an EIS must be prepared. 


B. 
The Possible Effects On The Human Environment are Highly Uncertain and Involve Unique and Unknown Risks. 


An agency must prepare an EIS if the environmental effects of a proposed action are highly uncertain. Western Watersheds, 552 F. Supp. 2d at 1135-6; Nat'l Parks, 241 F.3d at 731; Blue Mountains, 161 F.3d at 1213. "Preparation of an EIS is mandated where uncertainty may be resolved by further collection of data, or where the collection of such data may prevent speculation on potential effect.” Western Watersheds, 552 F. Supp. 2d at 1135-6. In Sierra Club, a professional forester characterized the clearcutting method chosen by the Forest Service in the giant sequoia groves as "experimental, untested and certainly unproven of long-term success." 843 F.2d at 1194. Despite the Forest Service’s insistence that clearcutting was beneficial to giant sequoia regeneration, a specialist in giant sequoia ecology warned that clearcutting may cause significant adverse biogeochemical impacts. Id. A second expert stated that long term effects of clearcutting are uncertain. Id. The court found substantial questions as to the significance of the effects on the human environment. Id. at 1195. 


The effects of the methods chosen by the BLM are not discussed in the EA. The EA specifically states that the LRAD and the ADS are both “experimental military devices . . . which have mostly been used for urban counterinsurgency and riot control.” (EA at 7). The BLM states that there have been no scientific studies on the effects of either of these “military devices” on horses or other wild animals. (EA at 7). The BLM also proposes to use rubber bullets in an attempt to force the horses to run in a desired direction. (EA at 7). These methods have not been used in the manner proposed by the BLM to drive, trap and gather wild horses. 


The ADS projects a “focused beam of millimeter waves to induce an intolerable heating sensation on an adversary’s skin.” (EA at 3). The ADS was unveiled in 2001, but has yet to be deployed for use due to legal and safety concerns. NewScientist, Microwave Weapon Will Rain Pain From The Sky, http://www.newscientist.com/article/mg20327185.600-microwave-weapon-will-rain-pain-from-the-sky.html?DCMP=OTC-rss&nsref=online-news (2009). A German physicist, Jurgen Altmann, has shown that microwave rays can cause serious burns at levels which are not far above those required to repel people. Id. His research was verified when a U.S. airman was hospitalized during testing in 2007 with second degree burns. Id. Additionally, the GAO has rated the ADS the worst of the non-lethal weapons currently in development. Id. 


Research on the ADS to date has been conducted on humans, and relies heavily on human behavior in its protocols. Neil Davison and Nick Lewer, Bradford Non-Lethal Weapons Research Project No. 8, 40 (2006). There is a difference between how a human being and a horse (or other wildlife caught in the wave) will react to a sharp burst of heat. The human effects research relied on the human reaction to close one’s eyes, avert one’s head, or move out of the way in the face of the wave. Id. This may not be the case with wild horses. The horses may get constrained by other horses, wildlife or barriers, unable to move out of the way of the beam. They also may be unable to move due to closing their eyes in the face of the heat. 


The same can be said for the horses’ reaction to LRADs and rubber bullets. Horses may not react the same way people do when faced with these weapons. The reaction is unknown and unpredictable. These methods may not even work in the way the BLM expects. As stated earlier, the LRAD has never been used in this capacity before. Additionally, horses may run in the wrong direction to avoid the rubber bullets or the LRAD. Marksman may be unable to “aim at the horses’ hides, away from sensitive areas” since they will be firing from a helicopter at moving herds of horses. (EA at 4). The way these methods will actually work when employed is unpredictable and uncertain. 


Additionally, the length of time the entire horse population will be removed from the area is unspecified. The Gather Plan calls for the return of ninety horses to the range “within a reasonable time.” (Opinion at 3). “Reasonable” is not defined within the EA. The amount of time the genetically viable horses will be held is unspecified, and therefore highly uncertain. The effects of the removal of an entire species from the rangeland for an unspecified amount of time is not discussed by the BLM in the EA.

The reaction by horses, or any wildlife, to the methods chosen, is unknown. Additionally, the amount of time the genetically viable horses will be held away from the range is uncertain. This is a unique situation involving extremely uncertain, and admittedly unknown risks. As in Sierra Club, the methods chosen by the BLM are experimental, untested and certainly unproven. 


C. 
The Proposed Action Threatens A Violation Of Federal Law and Therefore Necessitates an EIS. 


Pursuant to 40 C.F.R. § 1508.27 whether a proposed action may violate a Federal, State, or local law or requirements imposed for the protection of the environment must be considered in determining significance. As explained in Section I, the proposed action at the very least threatens a violation of WFHBA. This potential violation combined with the highly controversial and extremely uncertain risks of the action on the environment, make the potential effects significant. These potential effects necessitate the BLM conduct an EIS pursuant to NEPA. 


D. 
The Environmental Assessment Does Not Pass the “Hard Look” Requirement. 


Courts must determine whether an agency has taken a "hard look" at the consequences of its actions, basing the decision on a consideration of the relevant factors, and providing a convincing statement of reasons to explain why an action’s impacts are insignificant. Nat’l Parks, 241 F.3d at 730. In Blue Mountains, the Forest Service failed to provide documentation of the estimated sediment that would result from logging and accompanying road building, or the impacts of increased sediment on fisheries habitat. 161 F.3d at 1213. The court admonished that “general statements about ‘possible’ effects and ‘some risk’ do not constitute a ‘hard look’ absent a justification regarding why more definitive information could not be provided.” Id. 


Like the Forest Service, the BLM did not heed the court’s warning.  As previously stated, the BLM did not provide information on the effects of livestock on the endangered environment, nor the effects of the LRADs, ADS or rubber bullets on the wild horses, other wildlife in the area or any other component of the affected environment. The EA is very light on documentation, and provides little to no information on actual effects on the affected environment throughout. The BLM, similar to the Forest Service in Blue Mountains, states that impacts “could occur” and horses “might suffer.” (EA at 7). These general statements about possible effects do not constitute the hard look required by NEPA.  


Additionally, the BLM does not establish a “baseline” for vegetation and soil in the area, riparian areas, surface water quality, or wildlife. In analyzing the affected environment, NEPA requires an agency to set forth baseline conditions. Western Watersheds, 552 F. Supp. 2d at 1126-27. There is no way to determine what effect a proposed action will have on an environment without establishing the baseline conditions and, consequently, no way to comply with NEPA. Id. In Western Watersheds, the court found that the BLM had sufficiently established a baseline for the affected area in the EA. There, however, the BLM identified the approximate number of representative species in the affected area, how past management practices had affected the current conditions of the habitat and wildlife, a description of soils and riparian areas, and even an analysis of vegetation divided into categories. Id. at 1127-29. There is much less information provided in the EA in this case. While the BLM may not have to live up to its own standard in Western Watersheds, it still must provide enough information to establish a baseline for the affected area. That information is not provided in the EA. 


The EA does not pass the “hard look” requirement due to the lack of discussion of the effects of livestock on the endangered environment, the effects of the LRADs, ADS or rubber bullets on the wild horses, other wildlife in the area or any other component of the affected environment, discussion of the environmental impacts of the proposed alternatives, and the failure to establish a baseline for much of the affected environment. An EIS is necessary to determine the impacts of the proposed action on the affected environment.

III. 
THE BALANCE OF HARDSHIPS FAVOR APPELLANTS/PLAINTIFFS.

A preliminary injunction is appropriate when the plaintiff demonstrates that serious questions going to the merits are raised and the balance of hardships tips sharply in favor of the plaintiff. Lands Council, 537 F.3d at 1003. In balancing the hardships the court must weigh the environmental injuries invoked by the Plaintiffs against the injuries identified by the BLM. Id. at 1004. Environmental injury, by its nature, is seldom adequately remedied by money damages and is likely permanent or of long duration, and is therefore irreparable. Id.; Sierra Club, 843 F.2d at 1195. Therefore, when environmental injury is sufficiently likely, the balance of hardships will usually tip in favor of issuing an injunction in order to protect the environment. Sierra Club, 843 F.2d at 1195. 


In Lands Council, the environmental injuries of the plaintiff were loss of trees and risk to the flammulated owl. 537 F.3d at 1004. The injuries identified by the Forest Service, however, were economic losses such as the loss of jobs and harm to the local economy, as well as the risks of fire, insect infestation and disease. Id. The court cited precedent holding that “the public interest in preserving nature and avoiding irreparable environmental injury outweighs economic concerns in cases where plaintiffs were likely to succeed on the merits of their underlying claim.” Id. at 1005. The court, however, found that the District Court did not abuse its discretion in denying the request for a preliminary injunction, declining to “adopt a rule that any potential environmental injury automatically merits an injunction.” Id. (emphasis in original).


The injuries identified by the Forest Service in Lands Council weren’t merely economic, however, including the possibility of environmental injury in addition to possible economic harm. The balance of hardships is closer in this case, where both sides identify the possibility of environmental injury. Having already raised serious questions on the merits, the balance tips in favor of the Plaintiffs in this case due to the overwhelming amount of environmental injury suffered as compared to that identified by the BLM. 


As evidenced in discussions on the merits, serious harm to the genetic diversity of the horses is likely should the BLM retain as few as ninety horses in the herd. See supra Section I(B)(1). Harm to the genetic diversity of the herd may be permanent, or take generations to correct. This is surely the type of injury that constitutes a severe hardship. Additionally, while it may seem insignificant that individual horses may be harassed, harmed or killed during the proposed action, it is a significant injury. The inhumane treatment during the proposed action will cause significant injury to the wild horses. See supra Section I(C). The entire population of horses that the BLM intends to return to the rangeland will be harassed with untested weapons producing uncertain effects sure to include pain. The experience of being captured, housed for an unspecified amount of time, and then returned to the rangeland in a different herd organization than before will certainly cause distress to the entire herd of horses now tasked with carrying on the species. Again, this is the type of injury likely to cause severe hardship. 


There is also significant likelihood that the methods chose by the BLM to carry out the proposed action will affect not only the horses adversely, but other wildlife in the area. See supra Section II(A)(2). The LRAD has been shown to affect birds, and the ADS and rubber bullets are untested for use on wildlife. The harm likely to occur from the use of these methods in the wild is significant. 


Finally, rangeland and vegetation health will not improve if the proposed action does not include consideration of livestock grazing effects on the area. See supra Section II(A)(1). The main concern cited by the BLM is rangeland and vegetation deterioration, especially in the low elevation areas. (EA at 2). The purpose and need for the proposed action is to immediately manage for a thriving natural ecological balance (TNEB) over the next several years. Management for a TNEB cannot be achieved, however, unless the BLM limits the authorized livestock grazing in the area. The proposed action will not even begin to rectify the injury identified by the BLM. 


While the BLM is tasked with protecting the interests of the ranchers and farmers on the land in keeping its “multiple use” mandate, it is also tasked with protecting the natural environment and the horses. The injuries that will be suffered by the horses, wildlife, rangeland and vegetation in the area by the proposed action are environmental and therefore irreparable. These hardships far outweigh any injuries suffered by the BLM. 

CONCLUSION

The District Court erred when it ruled that Plaintiffs failed to demonstrate a likelihood of success on the merits of their claim under both WFHBA and NEPA, and when it held that the balance of hardships did not favor Plaintiffs. The decision of the District Court should be reversed.
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