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STATEMENT OF JURISDICTION

The district court’s jurisdiction was based on 28 U.S.C. § 1331 (2008) TA \l "28 U.S.C. § 1331 (2008)" \s "28 U.S.C. § 1331 (2008)" \c 2 , 28 U.S.C. § 1367 (2008) TA \l "28 U.S.C. § 1367 (2008)" \s "28 U.S.C. § 1367 (2008)" \c 2 , and 5 U.S.C. § 702 (2008) TA \l "5 U.S.C. § 702 (2008)" \s "5 U.S.C. § 702 (2008)" \c 2 .  This Court has appellate jurisdiction to review the district court’s denial of a preliminary injunction under 28 U.S.C. § 1292(a)(1) (2008) TA \l "28 U.S.C. § 1292 (2008)" \s "28 U.S.C. § 1292 (2008)" \c 2 .
STANDARD OF REVIEW


The district court’s denial of a preliminary injunction is reviewed for abuse of discretion.  Lands Council v. McNair, 537 F.3d 981, 986-87 (9th Cir. 2008) TA \l "Lands Council v. McNair, 537 F.3d 981 (9th Cir. 2008)" \s "McNair, 537 F.3d at" \c 1 .  A district court abuses its discretion if it bases “its decision on an erroneous legal standard or clearly erroneous findings of fact.” Id. TA \s "McNair, 537 F.3d at"  (quoting Earth Island Institute v. U.S. Forest Serv., 442 F.3d 1147, 1156 (9th Cir. 2006) TA \l "Earth Island Institute v. U.S. Forest Serv., 442 F.3d 1147 (9th Cir. 2006)" \s "Earth Island Institute, 442 F.3d at" \c 1 ).  Under this standard, the district court’s conclusions of law are reviewed de novo, and its findings of fact are reviewed for clear error.  McNair. TA \s "McNair, 537 F.3d at" 
STATEMENT OF THE FACTS

California’s Rafiki mountain range is currently home to approximately 190 wild horses, one of California’s last wild horse herds.  Memorandum Opinion of the District Court ("Dist. Ct. op.") at 2.  Pursuant to his responsibilities under the Wild Free-Roaming Horse and Burro Act of 1971 (“WFHBA”), in 1992, the Secretary of the Interior (“the Secretary”) established an “appropriate management level” (“AML”) for the Rafiki horses at between eighty-five and 105 horses.  Id.  The Bureau of Land Management (“BLM”) admits that when this AML was set, it possessed “little knowledge of wild horse genetics” or the danger of loss of genetic viability if herd sizes were allowed to decrease too much.  Id.
After a drought decreased the food supply for the Rafiki horses and degraded the vegetation conditions on the range, the BLM determined 100 of the 190 horses to be “excess,” and proposed a plan (the “Gather Plan”) to remove the excess horses from the range.  Id.  The BLM prepared an Environmental Assessment (“EA”) and a Finding of No Significant Impact (“FONSI”) in regards to the gather, pursuant to their duties under the National Environmental Policy Act (“NEPA”).  The BLM has not issued an Environmental Impact Statement (“EIS”) in connection with the Gather Plan. Budgetary constraints caused the BLM to delay the implementation of the Gather Plan for eighteen months, to February 2010.  Id.  The determination of 100 horses to be excess was based on data from “the worst years of the drought.”  Id. at 6.  Since subsequent precipitation has “greatly” improved the vegetation on the range, the district court questioned the agency’s relied-upon data as “potentially-stale.”  Id. at 6, 10.  The proposed removal of 100 horses, over half the small herd, would constitute the most drastic reduction of Rafiki horse numbers since the 1971 enactment of the WFHBA.  Id. at 3.  In addition, the Gather Plan involves the removal of all the Rafiki horses, including non-excess animals.  EA at 1.  The BLM estimates that "six to ten horses" could die during the implementation of the Gather Plan.  Id. at 7.  After conducting genetic testing on the entire herd, which will take an undetermined amount of time, BLM proposes to return only 90 horses, and to thereafter maintain the Rafiki herd at this level.  Id at 1.  In 1992, the BLM’s own Rafiki field office manager expressed concern that the small herd size posed a risk to the genetic viability of the Rafiki horses.  Dist. Ct. op. at 2.
The Gather Plan includes the infliction of “experimental military devices” upon the Rafiki horses during the round-up, including rubber bullets, long range acoustic devices (“LRADs”) which emit an ear-splitting noise, and a Active Denial System (“ADS”) which acts similarly to a heat shield.  EA at 3.  None of these methods have ever been used to round up horses, and the BLM has no experience with using them for any purpose.  EA at 7; FONSI at 4.  Therefore there is "acknowledged scientific uncertainty" about these roundup methods.  Dist. Ct. op. at 10.  The BLM did not consider the possibility of using exclusively traditional, humane gather methods, such as helicopter drives.  EA at 4-6.  The EA and the FONSI focused exclusively on the LRAD and ADS methods' effects on the horses; neither document examined potential effects on other species on the range or the environment. 

ARGUMENT

I. 
The district court erred in finding that The Horse People are unlikely to prevail on the merits of the claim that the Gather Plan constitutes a violation of the WFHBA.


The WFHBA was enacted in 1971 to remedy the nationwide disappearance of wild horse populations, and has the “principal goal” of protecting wild horses from harassment, capture and death.  16 U.S.C. § 1331 (2008) TA \l "16 U.S.C. § 1331 (2008)" \s "16 U.S.C. § 1331 (2008)" \c 2 ; Am. Horse Prot. Ass’n v. Andrus, 460 F. Supp. 880, 882 (D. Nev. 1978) TA \l "Am. Horse Prot. Ass’n v. Andrus, 460 F. Supp. 880 (D. Nev. 1978)" \s "Andrus, 460 F. Supp." \c 1 .  However, the Act was “significantly amended” in the Public Rangelands Improvements Act of 1978 (the “1978 Amendments”), in response to the concern that wild horse numbers had increased beyond the carrying capacity of the rangeland.  Am. Horse Prot. Ass’n v. Watt, 694 F.2d 1310, 1315 (D.C. Cir. 1982) TA \l "Am. Horse Prot. Ass’n v. Watt, 694 F.2d 1310 (D.C. Cir. 1982)" \s "Watt" \c 1  (Ginsburg, J.).  The amended act “cut back on the protection the Act affords wild horses and … reemphasize[d] other uses of the natural resources the horses consume.”  Id TA \s "Watt" . at 1316. Nonetheless, the WFHBA’s policy of protecting wild horses as “living symbols of the historic and pioneering spirit of the West” was left unaltered, and the amended Act retains the requirement that the Secretary conduct all management activities at “minimum feasible levels.” 16 U.S.C. §§ 1331 TA \s "16 U.S.C. § 1331 (2008)" , 1333 TA \l "16 U.S.C. § 1333 (2008)" \s "16 U.S.C. § 1333 (2008)" \c 2 (a) (2008).  The WFHBA does not provide a private right of action, but the BLM’s violations of the WFHBA constitute a violation of the Administrative Procedure Act (“APA”), which permits judicial review of agency actions undertaken “in excess of statutory authority.”  5 U.S.C. § 706 TA \l "5 U.S.C. § 706 (2008)" \s "5 U.S.C. § 706" \c 2 (2)(c) (2008).  In addition, any agency action performed arbitrarily or capriciously violates the APA.  5 U.S.C. § 706 TA \s "5 U.S.C. § 706" (2)(a) (2008).  The Gather Plan violates the WFHBA and the APA in three ways. First, the removal of non-excess horses is beyond the statutory authority of the BLM.  Second, the determination of 100 horses as “excess” was made arbitrarily and capriciously.  Third, the proposed gather methods were chosen arbitrarily and capriciously, and without regard for whether their use is humane, as required by the WFHBA.  The district court erred in holding that The Horse People are unlikely to prevail on the merits of these claims that the Gather Plan violates the APA and the WFHBA, and thus the denial of a preliminary injunction should be overturned.
A. The WFHBA does not grant the BLM authority to “remove” non-“excess” horses from the range.

The BLM’s plan to remove all of the wild horses and return only those deemed to possess “an optimal range of genetic profiles” violates the WFBHA, and thus the APA, because it includes the removal of horses that the Secretary has not deemed “excess,” which is outside of the BLM’s statutory authority.  See FONSI at 1.  Any agency action that is “in excess of statutory … authority” is a violation of the APA.  5 U.S.C. § 706 TA \s "5 U.S.C. § 706" (2)(c) (2008). The WFHBA permits the BLM to remove only excess horses. 16 U.S.C. § 1332 TA \l "16 U.S.C. § 1332 (2008)" \s "16 U.S.C. § 1332" \c 2 (b)(2) (2008); Colorado Wild Horse and Burro Coalition, Inc. v. Salazar, 639 F. Supp. 2d 87, 96 (D.D.C. 2009) TA \l "Colorado Wild Horse and Burro Coalition, Inc. v. Salazar, 639 F. Supp. 2d 87 (D.D.C. 2009)" \s "Salazar, 639 F. Supp. 2d" \c 1 .  The BLM has assessed only 100 of the 190 horses in the herd to be excess. FONSI at 1.  The BLM insists that they are not “removing” the non-excess horses, because they eventually plan to return them to the range, which places the action outside of the WFHBA’s definition of “removal.”  Dist. Ct. op. at 6.  Under the two-step judicial review of an agency’s statutory construction, a court must first evaluate whether Congress has unambiguously spoken to the issue at hand.  Chevron, USA, Inc. v. Natural Res. Def. Council, 467 U.S. 837, 842-3 (1984) TA \l "Chevron, USA, Inc. v. Natural Res. Def. Council, 467 U.S. 837 (1984)" \s "Chevron" \c 1 .  The WFHBA does not expressly address whether animals that are returned to the range must still be considered to have been “removed” in the first instance, and thus is ambiguous as to whether the BLM’s authority to remove and return horses is limited to excess animals.  Therefore, we must examine whether the BLM’s interpretation of “removal” is a “permissible construction of the statute.”  Chevron TA \s "Chevron" , 467 U.S. at 843.  The district court erred in finding the BLM’s interpretation permissible for two reasons.  First, familiar tools of statutory interpretation preclude this interpretation. Second, this interpretation frustrates the purposes of the WFHBA.

1. The BLM’s interpretation of the WFHBA’s use of “removal” does not accord with traditional tools of statutory construction

The BLM defines “removed” horses so as to exclude any horses that are later returned to the range, which violates the canon of statutory construction that "courts must presume that a legislature says in a statute what it means and means in a statute what it says there."  Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253-4 (1992) TA \l "Connecticut Nat. Bank v. Germain, 503 U.S. 249 (1992)" \s "Germain" \c 1 ; see also United States v. Wong Kim Bo,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972113496&ReferencePosition=722" 472 F.2d 720, 722 (5th Cir. 1972) TA \l "United States v. Wong Kim Bo, 472 F.2d 720 (5th Cir. 1972)" \s "Wong Kim Bo" \c 1  (holding that statutory “words are to be given their natural, plain, ordinary and commonly understood meaning unless it is clear that some other meaning was intended”).  The WFHBA does not define “removal,” and nor do the Act’s implementing regulations.  See 16 U.S.C. § 1332 TA \s "16 U.S.C. § 1332"  (2008); see also 43 C.F.R. § 4700.0-6 (2008) TA \l "43 C.F.R. § 4700.0-6 (2008)" \s "43 C.F.R. § 4700.0-6" \c 6 .  The common definition of “removal” is “to change the location, position, station, or residence of,” and does not provide that if an item is eventually returned, then it has not been removed in the first instance.  Merriam-Webster Online Dictionary, http://www.merriam-webster.com TA \l "Merriam-Webster Online Dictionary, http://www.merriam-webster.com" \s "Merriam-Webster Online Dictionary, http://www.merriam-webster.com" \c 3 /dictionary/REMOVE (last visited January 3, 2009).  The BLM distinguishes between horses they will “remove” versus “permanently remove,” EA at 1, but the WFHBA makes no such distinction and thus does not give the agency the power to remove non-excess animals, even temporarily. 

Further, the WFHBA, while giving broad discretion to the BLM, has been interpreted narrowly. Dahl v. Clark, 600 F.Supp. 585, 594 (D. Nev. 1984) TA \l "Dahl v. Clark, 600 F.Supp. 585 (D. Nev. 1984)" \s "Dahl" \c 1  (overturning judicial precedent interpreting the WFHBA to require maintenance of herd numbers at 1971 levels, since the Act expressly provides that the BLM maintain herd numbers at whatever level promotes a “thriving natural ecological balance”).  Here, the statute expressly provides that the BLM has authority to remove only excess animals.  16 U.S.C. § 1333 TA \s "16 U.S.C. § 1333 (2008)"  (b)(2) (2008).  Further, the WFHBA and its regulations provide detailed guidance on the removal of excess animals; there are no similar provisions for the removal and return of non-excess animals, which implies that congress did not intend to permit such actions.  Colorado Wild Horse and Burro Coalition, 639 F. Supp. 2d TA \s "Salazar, 639 F. Supp. 2d"  at 96-7.  The BLM’s interpretation of “removal” violates these established canons of statutory construction, and thus the district court erred in holding that The Horse People are unlikely to prevail on the merits of the claim this interpretation violates the WFHBA and thus the APA. 

2. The BLM’s interpretation of “removal” frustrates the purposes of the WFHBA.
If an agency’s construction of a statute frustrates the policy of the act, the court must reject the agency’s interpretation.  Animal Prot. Inst. of Am. v. Hodel, 860 F.2d 925, 925 (9th Cir. 1988) TA \l "Animal Prot. Inst. of Am. v. Hodel, 860 F.2d 925 (9th Cir. 1988)" \s "Hodel, 860 F.2d" \c 1 .  The 1978 Amendments to the WFHBA admittedly “cut back on the protection the Act affords wild horses.”  Watt, 694 F.2d TA \s "Watt"  at 1316.  However, the declared purpose of the Act still provides that the horses be “protected from capture, branding, harassment or death.” 16 U.S.C. § 1331 TA \s "16 U.S.C. § 1331 (2008)"  (2008).  To interpret “removal” such that if the horses are returned, they do not count as removed, would frustrate these purposes for two reasons.  First, some horses are likely to die during the removal process, and the death of non-excess horses is clearly contrary to the purposes of the WFHBA.  Id TA \s "16 U.S.C. § 1331 (2008)" .  The BLM does not deny that some horses could die during the removal process.  EA at 7  (“It is possible that the proposed action could cause the mortality of 6 to 10 horses.”).  In fact, it is not uncommon that horses die during gather operations, and further, that roundups gravely disrupt the social structure of the herd.  Am. Horse Prot. Ass’n., v. Frizzell, 403 F.Supp. 1206, 1211 (D. Nev. 1975) TA \l "Am. Horse Prot. Ass’n., v. Frizzell, 403 F.Supp. 1206 (D. Nev. 1975)" \s "Frizzell, 403 F.Supp." \c 1  (finding that three out of seventy-five horses died during a gather); Kyla Seligsohn-Bennett, Mismanaging Endangered and “Exotic” Species in the National Parks, 20 Envtl. L. 415, 436 (1990) TA \l "Kyla Seligsohn-Bennett, Mismanaging Endangered and \“Exotic\” Species in the National Parks, 20 Envtl. L. 415 (1990)" \s "Kyla Seligsohn-Bennett" \c 3  (finding that roundups “often result in the death” of horses and “may have a destabilizing effect on the herd structure”).  Since the removal of the non-excess horses is likely to cause some of them to die, any statutory interpretation that permits this result is contrary to the policy of the WFBHA and should be overturned as an impermissible construction of the statute. 

Second, interpreting “removal” to exclude animals that will be returned to the range would frustrate Congress’ intention to limit the authority of the BLM to remove only excess horses.  If an agency’s definition of a statutory term eliminates a check that congress had intended to place on an agency’s actions, the court shall deem that definition arbitrary and capricious in violation of the APA.  Natural Res. Def. Council v. Evans, 232 F. Supp. 2d 1003, 1026 (N.D. Cal. 2002) TA \l "Natural Res. Def. Council v. Evans, 232 F. Supp. 2d 1003, 1026 (N.D. Cal. 2002)" \s "Natural Res. Def. Council v. Evans, 232 F. Supp. 2d" \c 1 .  In delegating management of the horses to the BLM, the Act requires that “management activities shall be at the minimum feasible level.”  16. U.S.C. 1333 TA \s "16 U.S.C. § 1333 (2008)" (a) (2008); but see Watt, 694 F.2d TA \s "Watt"  at 1319 n.41.  The BLM proposes to remove the entire herd of Rafiki horses, so as to subject every animal to genetic testing.  EA at 1.  “It is difficult to think of a ‘management activity’ that is farther from a ‘minimum feasible level’ than removal.”  Colorado Horse and Burro Coalition, 639 F. Supp. 2d TA \s "Salazar, 639 F. Supp. 2d"  at 96.  This is no less true if some of the horses will later be returned to the range.  In addition, “the absence of an express limitation on BLM’s authority to remove non-excess animals” has not been interpreted to imply Congressional intent to delegate this power to the BLM.  Id. at 97 n.18 TA \s "Salazar, 639 F. Supp. 2d" .  Instead, courts have looked to the purposes of the WFHBA to limit the BLM’s authority to implement horse management tactics.  Hodel, 860 F.2d at 925 TA \s "Hodel, 860 F.2d"  (holding that while the WFHBA only expressly requires the Secretary to ensure that wild horses put up for adoption receive one year of humane treatment, the purposes of the WFHBA bar the Secretary from authorizing adoptions with actual knowledge that horses would be commercially exploited after one year).  Similarly, while the WFHBA does not expressly bar the BLM from removing and returning non-excess horses, to interpret the Act to permit such a plan would contravene its stated purpose to protect wild horses and to manage them with the minimum interference.  16 U.S.C. §§ 1331 TA \s "16 U.S.C. § 1331 (2008)" , 1333 TA \s "16 U.S.C. § 1333 (2008)" (a) (2008).  The BLM is “unable to determine” how long the removed horses will be kept off the range before some of them are returned, other than asserting that they will be returned “within a reasonable time.”  Dist. Ct. op. at 3.  Just as a shoplifter cannot escape punishment by claiming intent to return the stolen goods “within a reasonable time,” this assertion from the BLM does not render permissible the unauthorized removal of non-excess horses.  The district court erred in holding that The Horse People are unlikely to prevail on the merits of the claim that removal of non-excess horses exceeds the BLM’s statutory authority.
B. The BLM’s determination of the 100 horses as “excess” is arbitrary and capricious, in violation of the WFHBA and the APA.

The WFHBA gives the BLM broad discretion to determine the appropriate management levels (“AML”) for wild horses, and to remove animals that are “excess” above the established AML.  16. U.S.C. § 1333 TA \s "16 U.S.C. § 1333 (2008)" (b)(2) (2008).  The term “excess” was left undefined in the original 1971 Act, but was defined in the 1978 Amendments as either animals which have been removed by the Secretary pursuant to law, or, as is at issue here, animals “which must be removed from an area in order to preserve and maintain a thriving natural ecological balance.”  16. U.S.C. § 1332 TA \s "16 U.S.C. § 1332" (f) (2008).  The BLM has determined that the AML on the Rafiki range is between eighty-five and 105 horses, and the Gather Plan deems 100 of the 190 horses on the Rafiki range “excess.”  EA at 1.  Culling 100 horses would constitute the BLM’s largest reduction of the Rafiki herd since the passage of the WFHBA. Dist. Ct. op. at 3.  The agency’s finding that 100 horses are excess is arbitrary and capricious for two reasons.  First, the agency relied upon an outdated study.  Second, the determination is not internally consistent with the BLM’s findings and procedures.


While the district court correctly stated that an agency’s reliance upon “valid scientific data” deserves deference, it improperly ignored the weight of precedent indicating that agency decisions resting on stale scientific data should be set aside as arbitrary and capricious.  Seattle Audobon Soc’y v. Espy, 998 F.2d 699, 704 (9th Cir. 1993) TA \l "Seattle Audobon Soc’y v. Espy, 998 F.2d 699 (9th Cir. 1993)" \s "Espy, 998 F.2d" \c 1 ; Desert Citizens of Am. v. Bisson, 231 F.3d 1172, 1188 (9th Cir. 2000) TA \l "Desert Citizens of Am. v. Bisson, 231 F.3d 1172 (9th Cir. 2000)" \s "Bisson, 231 F.3d" \c 1 .  Courts are all the more likely to deem agency actions relying on stale data arbitrary and capricious if, as is the case here, the agency has access to more current and accurate data.  Am. Horse Prot. Ass’, v. Lyng, 812 F.2d 1, 6-7 (D.C. Cir. 1986) TA \l "Am. Horse Prot. Ass’n  v. Lyng, 812 F.2d 1 (D.C. Cir. 1986)" \s "Lyng, 812 F.2d 1" \c 1  (holding agency’s action arbitrary and capricious for failure to consider an intervening study about inhumane treatment of horses); Golden Northwest Aluminum, Inc. v. Bonneville Power Adm’n, 501 F.3d 1037, 1052 (9th Cir. 2007) TA \l "Golden Northwest Aluminum, Inc. v. Bonneville Power Adm’n, 501 F.3d 1037 (9th Cir. 2007)" \s "Golden Northwest Aluminum" \c 1  (holding that an agency should have considered “changed market conditions”).  Aside from the study’s age, an agency’s reliance on unrepresentative data can render a decision arbitrary and capricious.  Dahl, 600 F. Supp. TA \s "Dahl"  at 592 (finding that a year where precipitation was abnormal “should not be used to determine conditions for management of the range over the long term”).  The BLM’s Gather Plan, which seeks to preserve the ecological balance of the range, relies on data collected over six years ago, during the worst years of a drought.  Dist. Ct. op. at 6.  The intervening years’ higher precipitation levels have greatly changed conditions on the range, rendering the reliance upon the prior information arbitrary and capricious.  See Dahl, 600 F. Supp. TA \s "Dahl"  at 590 (setting aside agency action because the “preponderance of credible evidence … is directly contradictory to the current position of the BLM, on the condition of the range … as it now exists” ). The record does not indicate it would be prohibitively expensive or time-consuming to conduct a new, more accurate survey, which might justify the BLM’s reliance on this stale data.  Am. Horse Prot. Ass’n v. Andrus, 460 F. Supp. 880, 886 TA \s "Andrus, 460 F. Supp."  (D. Nev. 1978) (upholding 1978 removal plan based on 1960s data, partly because conducting new range surveys would have caused “unreasonable delays”).  Considering the agency has already delayed implementation of the gather plan for eighteen months, the BLM can hardly argue that there is any immediate urgency that would preclude the consideration of new, accurate range condition data.  Dist. Ct. op. at 3.  The BLM need not complete exhaustive surveys, and may rest the determination of excess animal levels on “whatever information he has at the time of his decision.”  Watt, 694 F.2d TA \s "Watt"  at 1318.  But the “BLM must rationally use all ‘information currently available’ when it determines an overpopulation of wild horses exists.”  Id TA \s "Watt" . at 1319 n.42.  Here, the BLM has ample evidence that the drought is over.  EA at 2.  Therefore, the range assessment relied upon for the Rafiki Gather Plan is too outdated to warrant the “weight assigned to it,” and the determination of 100 horses as excess should be deemed arbitrary and capricious.  See Lands Council v. Powell, 395 F.3d 1019, 1030-31 (9th Cir. 2005) TA \l "Lands Council v. Powell, 395 F.3d 1019 (9th Cir. 2005)" \s "Powell, 395 F.3d" \c 1 . 


The determination of 100 horses as “excess” is also arbitrary and capricious because it rests on “internally contradictory agency reasoning.”  Defenders of Wildlife v. Envtl. Prot. Agency, 420 F.3d. 946, 959 (9th Cir. 2005) TA \l "Defenders of Wildlife v. Envtl. Prot. Agency, 420 F. 3d. 946 (9th Cir. 2005)" \s "Defenders of Wildlife v. EPA, 420 F. 3d." \c 1 .  When the BLM set the AML for wild horses on the Rafiki range, in 1992, the agency “admits it had little knowledge of wild horse genetics and the need to maintain minimum numbers . . . ensure herd viability.”  Dist. Ct. op. at 2.  Now, the BLM’s 2009 instruction manual cautions, “A population that is maintained at less than 100-120 adult animals may begin to lose variation fairly quickly.”  Edwin Roberson, Assistant Director of Renewable Resources and Planning, Bureau of Land Management, Instruction Memorandum 2009 TA \l "Edwin Roberson, Assistant Director of Renewable Resources and Planning, Bureau of Land Management, Instruction Memorandum 2009-062" \s "Edwin Roberson" \c 3 -062, http://www.blm.gov/wo/st/en/info/regulations/Instruction_Memos_and_Bulletins/national_instruction/2009/IM_2009-062.html (last visited January 3, 2009); see also Kristen Glover, Managing Wild Horses on Public Lands, 79 N.C. L. Rev. 1108, 1119 (2001) TA \l "Kristen Glover, Managing Wild Horses on Public Lands, 79 N.C. L. Rev. 1108 (2001)" \s "Kristen Glover" \c 3  (citing studies indicating that herds numbering less than 500 horses, and in particular less than 150 horses, are at risk of low genetic viability).  In fact, the BLM’s own field manager for the Rafiki range expressed concern that the small herd size posed a risk to the genetic viability of the horses. Dist. Ct. op. at 2.  The BLM now claims that with a herd of ninety horses, “genetic diversity would most likely be preserved.”  EA at 7.  Further, legislative history of the WFHBA indicates Congressional intent that “caution must be exercised in determining what constitutes excess numbers.”  Watt, 694 F. Supp. TA \s "Watt"  at 1324.  The district court erred in finding that The Horse People were unlikely to prevail on the merits of the claim that the BLM’s determination of 100 horses as excess constituted internally inconsistent reasoning, and is thus arbitrary and capricious, in violation of the APA and the WFHBA. 

C. The BLM acted arbitrarily and capriciously in adopting new, potentially inhumane round-up tactics, in violation of the WFHBA and the APA. 

The BLM’s decision to use “experimental military devices” such as rubber bullets, long range acoustic devices (LRADs) and an active denial system (ADS) to round up the Rafiki horses is arbitrary and capricious, because the effects of these devices on horses remain unknown, and the record indicates that they are likely to cause suffering to the Rafiki horses, in violation of the WFHBA’s mandate of humane treatment.  EA at 7.  The WFHBA requires that the BLM use only humane methods for the capture and removal of horses, and prohibits the BLM from utilizing “inhumane management options.”  16 U.S.C. § 1333 TA \s "16 U.S.C. § 1333 (2008)" (b)(2) (2008); Cloud Found. v. Kempthorne, No. CV-06-111-BLG-RFC, 2008 WL 2794741, at *11 (D. Mo. July 16, 2008) TA \l "Cloud Found. v. Kempthorne, No. CV-06-111-BLG-RFC, 2008 WL 2794741 (D. Mo. July 16, 2008)" \s "Cloud Found." \c 1 .  The record does not indicate that the Humane Society, or any other arbiter of humane animal control tactics, has approved these roundup methods.  See Cloud Found. TA \s "Cloud Found."  2008 WL at *11 (finding it “notable” that the Humane Society approved a gather method). Given that one court has hinted that using barbed wire or tranquilizers might be inhumane, see Frizzell 403 F. Supp. TA \s "Frizzell, 403 F.Supp."  at 1218, it is likely that The Horse People will prevail on the claim that the ADS, which causes an “intolerable heat sensation” is inhumane. Similarly, humans subjected to LRADs “at the very least . . . experienced an excruciating headache and ear pain to the point that they could no longer see or hear,” and might suffer permanent hearing loss.  Marco Evers, Sonic Canon Gives Pirates an Earful, November 15, 2005, Das Speigel TA \l "Marco Evers, Sonic Canon Gives Pirates an Earful, November 15, 2005, Das Speigel" \s "Marco Evers" \c 3 , http://www.spiegel.de/international/spiegel/0,1518,385048,00.html. Rubber bullets are also likely to cause severe injuries.  Pete Brush, Rubber Bullets Don’t Get Rubber Stamp, May 24, 2002, CBS News TA \l "Pete Brush, Rubber Bullets Don’t Get Rubber Stamp, May 24, 2002, CBS News" \s "Pete Brush" \c 3 , http://www.cbsnews.com/stories/2002/05/24/health/main510084.shtml.  In contrast, courts have deemed the BLM’s traditional gather methods such helicopter drive-trapping and water-trapping, to meet the WFHBA’s standards of humane treatment.  Frizzell, 403 F. Supp. TA \s "Frizzell, 403 F.Supp."  at 1218. If an agency departs from its established precedent, it is arbitrary and capricious for the agency to fail to explain the reason for the change in protocol.  People of State of Cal. v. F.C.C., 39 F.3d 919, 925 (9th Cir. 1994) TA \l "People of State of Cal. v. F.C.C., 39 F.3d 919 (9th Cir. 1994)" \s "People of State of Cal. v. F.C.C." \c 1  (requiring “reasoned analysis indicating that prior policies and standards are being deliberately changed, not casually ignored”).  The record does not show any justification for the BLM’s shift to these new gather techniques, even though they “have never been used by the BLM for any purpose, and have never been used for the gather of wild horses.”  FONSI at 4.  The district court erred in holding that The Horse People are unlikely to prevail on the merits of the claim that the BLM acted arbitrarily and capriciously in adopting “experimental military devices” such as rubber bullets, LRADs and an ADS to corral the horses, without investigation into whether these tactics are humane in accordance with the WFHBA and the APA.  EA at 7.  

In conclusion, the district court erred in finding that The Horse People are unlikely to succeed on the merits of the claim that the Gather Plan violates the WFHBA and the APA, and thus the denial of a preliminary injunction should be overturned.
II. 
The BLM has violated the requirements of NEPA, and the district court erred in determining that The Horse People were unlikely to succeed on the merits of their NEPA claim.

A. The district court applied the incorrect standard of review to BLM's decision not to prepare an EIS, and this Court should keep with its precedents by holding that, as a matter of law, an EIS is required in the present case.
The district court, in addressing the merits of the NEPA claim, applied an "arbitrary or capricious" standard of review to the BLM's significance determination.  Dist. Ct. op. at 9-11.  For this standard, the district court quoted The Lands Council v. McNair, 537 F.3d 981 (9th Cir. 2008) TA \s "McNair, 537 F.3d at" , but that case gives only the standard of review for when an agency has prepared an EIS.  This Court has ruled that a more stringent "reasonableness" standard can apply to decisions not to prepare an EIS at all.  See Greenpeace Action v. Franklin, 14 F.3d 1324, 1331 (9th Cir. 1992) TA \l "Greenpeace Action v. Franklin, 14 F.3d 1324 (9th Cir. 1992)" \s "Greenpeace Action v. Franklin, 14 F.3d" \c 1  (interpreting Marsh v. Or. Natural Res. Council, 490 U.S. 360 (1989) TA \l "Marsh v. Or. Natural Res. Council, 490 U.S. 360 (1989)" \s "Marsh" \c 1 ).  This standard of review is appropriate where the decision not to prepare an EIS involves "predominately legal questions," rather than detailed "factual and technical matters."  Alaska Wilderness Recreation & Tourism Assn. v. Morrison, 67 F.3d 723, 727 (9th Cir. 1995) TA \l "Alaska Wilderness Recreation & Tourism Assn. v. Morrison, 67 F.3d 723 (9th Cir. 1995)" \s "Morrison" \c 1 .
        BLM's interpretation of "significantly," which is defined in 40 C.F.R. § 1508.27 (2008) TA \l "40 C.F.R. § 1508.27 (2008)" \s "40 C.F.R. § 1508.27" \c 6 , is untenable as a matter of law.  The FONSI demonstrates many clear errors of law, especially regarding two particular factors that are the subject of much Ninth Circuit precedent: the BLM's treatment of uncertain or unknown risks, and the importance of the controversy surrounding the horse gather.  This Court has repeatedly stressed the importance of considering these two factors, and has compelled agencies to prepare an EIS when either of these factors are at issue.  See, e.g., Anderson v. Evans, 314 F.3d 1006 (9th Cir. 2002) TA \l "Anderson v. Evans, 314 F.3d 1006 (9th Cir. 2002)" \s "Anderson v. Evans" \c 1 ; Nat’l Parks & Conservation Assn. v. Babbitt, 241 F.3d 722 (9th Cir. 2001) TA \l "Nat’l Parks & Conservation Assn. v. Babbitt, 241 F.3d 722 (9th Cir. 2001)" \s "Babbitt" \c 1 .
1. BLM failed to appropriately acknowledge the plan's highly uncertain, unique and unknown risks, which necessitate a finding of significance.
        NEPA's implementing regulations require consideration of the "degree to which the possible effects on the human environment are highly uncertain or involve unique or unknown risks."  40 C.F.R. § 1508.27(b)(5) TA \s "40 C.F.R. § 1508.27" .  Interpreting this regulation, this Court has repeatedly held that the clear existence of uncertain risks is sufficient to require preparation of an EIS.  Babbitt, 241 F.3d TA \s "Babbitt"  at 731 (citing Sierra Club v. U.S. Forest Serv., 843 F.2d 1190, 1193-94 (9th Cir. 1988) TA \l "Sierra Club v. U.S. Forest Serv., 843 F.2d 1190 (9th Cir. 1988)" \s "Sierra Club" \c 1 ).
        In the present case, the existence of uncertain risks has been conceded by BLM and determined by the district court.  FONSI at 4, Dist. Ct. op. at 10.  Use of LRADs exposes the environment to extremely powerful sound waves, and use of ADS devices exposes the environment to radiation which heats living tissue.  BLM has no experience with deploying these technologies in the natural environment, whether to gather horses or for any other purpose.  FONSI at 4.  The effect that such technologies may have on wildlife has not been studied by BLM or anyone else.  EA at 7.
        One can quite easily envision that detrimental consequences could arise from blanketing the natural environment with powerful sound waves and intense tissue-heating microwaves.  The powerful sound waves described could deafen and permanently frighten away native populations of birds and mammals.  Such sounds could also interfere with the mating and migration of sound-sensitive species.  Walls of tissue-heating microwave radiation could easily kill small mammals, amphibians, reptiles, and insects.  Such radiation could also cause plants to catch fire, possibly leading to a vast forest fire destroying not only the refuge but also surrounding forests, farms, and homes.
        Granted, no hard evidence exists that these potential consequences are especially likely, but the lack of such evidence is not properly an issue.  The district court seems to have placed the burden on The Horse People to demonstrate "solid scientific evidence" (Dist. Ct. op. at 11) in support of uncertain risks, but this is not in accordance with the requirements of NEPA.  Under Babbitt TA \s "Babbitt" , the relevant consideration is the clear existence of uncertain risks, and the existence of such risks is noted throughout the district court's opinion, and admitted by BLM in the EA and FONSI, especially with regard to the use of LRAD, ADS and rubber bullets.
        BLM wishes to employ entirely untested devices in the field without any investigation of their potential consequences, and dismisses the scientific uncertainty with nothing more than a bare assertion that "BLM does not anticipate any effect on the human environment" (FONSI at 4).  Based on this Court's precedents, this cannot possibly satisfy the requirements of NEPA; at the very least, before deploying such new and untested technology into the environment, BLM must be required to prepare a detailed EIS, including careful scientific investigation into the possible effects of using this technology in the natural environment.
2. BLM failed to acknowledge the strong public controversy surrounding its gather plan, which this Court has held necessitates a significance finding and an EIS.
        NEPA's implementing regulations require consideration of the "degree to which the effects on the quality of the human environment are likely to be highly controversial." 30 C.F.R. § 1508.27(b)(4).  Interpreting this regulation, this Court has held that the existence of considerable public controversy by itself necessitates preparation of an EIS.  Babbitt, 241 F.3d TA \s "Babbitt"  at 736.  The existence of such disputes alone is sufficient to necessitate preparing an EIS; if an action is opposed with public outcry and any reasonable degree of dispute over the possible effects, the agency must prepare an EIS.  Anderson v. Evans TA \s "Anderson v. Evans" , 314 F.3d 1006, 1018 (9th Cir. 2002).
        Where the FONSI requires BLM to consider the controversial nature of the action, BLM simply attempts to deny the existence of any dispute over the possible effects.  BLM's statement regarding the controversy consideration, in its entirety, reads: "Effects of the gather are well-known and understood. No unresolved issues were raised following public notification of the proposed gather."  FONSI at 4.  This brief, dismissive statement is in direct contradiction to statements made elsewhere in BLM's EA and FONSI, by BLM in court proceedings, and ignores the various concerns raised by The Horse People in the comment period and during this litigation.
        BLM has conceded that wild horse captures often evoke "controversy, emotional and excessive communications, and public outcry."  FONSI at 3.  Therefore, under Anderson TA \s "Anderson v. Evans"  and its cited cases, only some plausible dispute must exist regarding the effects the capture in order to necessitate preparation of an EIS.  BLM and the district court both acknowledge the existence of dispute over the effects (EA at 14, Dist. Ct. op. at 11).  Other plausible questions have also been raised regarding the environmental impact. See section II.A.1, supra (regarding uncertainty of methods employed); section I.C, supra (regarding possible harmful effects on horses beyond those anticipated by BLM).

        The public outcry and controversy, ordinarily associated with horse gathers generally, are exacerbated by the fact that BLM is employing experimental military weapons for this particular gather.  Application of these weapons even in a warfare context is controversial (see section I.C, supra), and so it should be expected that controversy will  erupt in this case as well.
        The district court therefore erred by failing to consider whether the controversial nature of the decision made an EIS necessary.  This Court should reiterate its past decisions in Anderson TA \s "Anderson v. Evans"  and Babbitt TA \s "Babbitt"  by finding that an EIS is required as a matter of law in controversial circumstances such as this.
 3. BLM incorrectly analyzed other crucial factors required in its significance finding.
        BLM is required to consider whether the action "threatens a violation" of Federal law.  40 C.F.R. § 1508.27 TA \s "40 C.F.R. § 1508.27" (b)(9).  Section I, supra, demonstrates that BLM's actions at least threaten to violate (and, as argued in section I, clearly do violate) the provisions of FRWHA.

        Further, BLM is required to consider whether the action "may establish precedent" for future actions.  40 C.F.R. § 1508.27 TA \s "40 C.F.R. § 1508.27" (b)(6).  Up until this action, helicopter drive-trapping was the primary method of horse gathers (EA at 1), but BLM now seeks to utilize admittedly novel and untested methods.  These new methods could establish precedent for repeated use, and the possibility of establishing such precedent strongly weighs in favor of requiring an EIS for this initial use.  BLM said nothing regarding the possible precedent-setting nature of the new gather methods.
 4. This Court should rule that, in light of the above considerations, an EIS is required as a matter of law, and that therefore the NEPA claim is certain to succeed.
        As described above, BLM based its FONSI on several erroneous interpretations of the applicable regulations.  The district court, in failing to recognize this, based its own ruling on an erroneous legal standard, and this Court reviews such a decision de novo.  Lands Council v. McNair, 537 F.3d at 986-87 TA \s "McNair, 537 F.3d at" .  This Court should follow its previous cases by holding that a controversial project employing untested technology with uncertain risks requires the preparation of an EIS as a matter of law.
B. BLM's Environmental Assesssment violates the requirements of NEPA and should be set aside; as a result, The Horse People are certain to succeed on the merits of their NEPA claim.
1. The EA is deficient because BLM did not consider the most obvious alternative action.
        Agencies, when making decisions generally and under NEPA in particular, must address all reasonably available alternatives.  Motor Vehicle Mfrs. Assn. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 51 (1983) TA \l "Motor Vehicle Mfrs. Assn. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29 (1983)" \s "State Farm" \c 1 ; Vermont Yankee Nuclear Power Corp. v. Natural Resources Def. Council, 435 U.S. 519, 551 (1978) TA \l "Vermont Yankee Nuclear Power Corp. v. Natural Resources Def. Council, 435 U.S. 519 (1978)" \s "Vermont Yankee" \c 1  (citing NEPA, 42 U. S. C. § 4332 TA \l "42 U. S. C. § 4332 (2008)" \s "42 U. S. C. § 4332" \c 2 (C) (2008)).  Not every conceivable alternative need be considered, however; only alternatives that are obvious, of which the agency is reasonably aware, or which are "technological alternative[s] within the ambit of . . . existing Standard[s]" need be considered.  State Farm TA \s "State Farm" , 463 U.S. at 51 (agency must consider all possible combinations of seat belts and airbags, two existing technologies, for federal safety regulations).  
        Here, BLM failed to consider an obvious alternative, of which it is certainly aware: the existing method of gathering horses that BLM has used repeatedly for well over a decade.  In its zeal to experiment with military weapons, BLM has failed to consider the benefits and costs associated with maintaining current policy of helicopter-drive trapping alone.  This alternative is not only "within the ambit of the existing Standard," id., it is the existing standard.

        This failure, coupled with the Supreme Court's requirement that an agency has a "duty to explain its departure from prior norms," (Atchison, Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 808 (1973) TA \l "Atchison, Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800 (1973)" \s "Wichita Bd. of Trade" \c 1 ; see also People of State of Cal. v. F.C.C. TA \s "People of State of Cal. v. F.C.C." , 39 F.3d 919, 925 (9th Cir. 1994)). makes BLM's failure to consider its existing method as an alternative not only extremely puzzling, but arbitrary and capricious, and in violation of its mandate under NEPA, 42 U. S. C. § 4332 TA \s "42 U. S. C. § 4332"  (2008).  Under such circumstances, the EA must be set aside.  5 U.S.C. § 706 TA \s "5 U.S.C. § 706"  (2008).

2. The EA is deficient because it relies on stale scientific data.
This Court has held that agencies can violate their duties under NEPA by utilizing stale scientific data.  Lands Council v. Powell, 395 F.3d TA \s "Powell, 395 F.3d"  at 1031; Seattle Audubon Soc'y v. Espy, 998 F.2d 699, 704-05 (9th Cir. 1993) TA \s "Espy, 998 F.2d" .

        In the present case, BLM has based its entire EA on decade-old data and observations of the land during unusual drought conditions that existed years ago.  The district court went so far as to recognize the use of "potentially-stale" data, and itself expressed doubt that BLM's determinations from these data were accurate.  Dist. Ct. op. at 10.

        The district court committed a clear error of law by failing to take the next step of ruling that such data cannot satisfy the requirements of NEPA, as required by this Court's precedents.  Under such circumstances, when the accuracy of old scientific data on which the EA was based is so reasonably called into question, the EA must be set aside and the agency must be directed to prepare a new assessment based on valid scientific data.  Powell TA \s "Powell, 395 F.3d" .
3. Because the EA is deficient and not in accordance with law, The Horse People's NEPA claim is certain to succeed.
        The EA's failure to consider the most obvious alternative and the EA's reliance on clearly stale scientific data dictates setting aside BLM's decision to employ the current plan.  The district court therefore erred in ruling that The Horse People were not likely to succeed on the merits of the NEPA claim, and the district court's ruling in this regard must be reversed.

III.  
The district court erred in finding that the balance of the hardships does not favor The Horse People.

When considering the grant of a preliminary injunction, the Supreme Court has laid out four factors that a plaintiff must meet: “[1] that he is likely to succeed on the merits. [2] that he is likely to suffer irreparable harm in the absence of preliminary relief, [3] that the balance of the equities tips in his favor, and [4] that an injunction is in the public interest.” Winter v. Natural Resources Defense Council, 129 S. Ct. 365, 374 (2008) TA \l "Winter v. Natural Resources Defense Council, 129 S. Ct. 365 (2008)" \s "Winter" \c 1 .  However, in addition to the four-factor Winter test, the Ninth Circuit employs a “sliding scale” test for the grant of preliminary injunctions.  See Winte TA \s "Winter" r, 129 S. Ct. at 392 (Ginsburg, J., dissenting); Greater Yellowstone Coalition v. Timchak, 323 Fed.App’x. 512, 514 n.1. (9th Cir. 2009) TA \l "Greater Yellowstone Coalition v. Timchak, 323 Fed.App’x. 512 (9th Cir. 2009)" \s "Timchak, 323 Fed.App’x." \c 1 . According to this continuum, a plaintiff can prevail in the issuance of a preliminary injunction if it is shown that either the claim is likely to prevail on the merits and there is possibility of irreparable harm, or, the balance of the hardships tilts sharply in plaintiff’s favor. Lands Council v. McNair, 537 F.3d TA \s "McNair, 537 F.3d at"  981, 987 (9th Cir. 2008).  After Winter TA \s "Winter" , to prevail on this sliding scale, the plaintiff must show, in addition to likelihood of prevailing on the merits, the likelihood, not mere possibility, of irreparable harm.  Winter TA \s "Winter" ,  129 S. Ct. at 375.  Since, as discussed above, The Horse People’s claims are likely to prevail on the merits, it need only be shown that either there is irreparable harm, or, alternatively, that the balance of the hardships tilts sharply in favor of The Horse People. 

A. Irreparable harm is certain in this case; therefore, if The Horse People are likely to succeed on the merits, a preliminary injunction must be granted.

The district court erred in its determination that the second Winter factor, namely the likelihood of irreparable harm, was not met.  In Winter TA \s "Winter" , the Supreme Court made clear that a “mere possibility” of irreparable harm was not enough to compel the grant of a preliminary injunction, instead, plaintiff must show that irreparable injury is “likely” in the absence of an injunction.  129 S. Ct. 365, 375.  Here, the absence of a preliminary injunction will cause irreparable harm because, as admitted by the BLM, six to ten horses in one of California’s last remaining wild horse herds could die during the round-up, and their “irreplaceable” genetic profiles could be irretrievably lost.  EA at 7; Dist. Ct. op. at 2. T he loss of genetic variation and viability is unquestionably a “harm” that should be weighed in considering the issuance of an injunction.  Western Watersheds Project v. Bureau of Land Management, No. 09-0507-E-BLW, 2009 WL 3335365 at *5-6. (D. Idaho, October 14, 2009) TA \l "Western Watersheds Project v. Bureau of Land Management, No. 09-0507-E-BLW, 2009 WL 3335365 (D. Idaho, October 14, 2009)" \s "Western Watersheds Project" \c 1  (granting injunction based on irreparable harm due to potential loss of native Bighorn genetic profiles). In addition, in evaluating irreparable harm, the Supreme Court found it “pertinent that this is not a case in which the defendant is conducting a new type of activity with completely unknown effects on the environment.” Winter TA \s "Winter" , 129 S. Ct. at 376.  In contrast, here, the BLM proposes to use new gather methods never before used on horses and never used by the agency in any capacity; the likelihood of irreparable harm is thus more difficult for the BLM to refute than in the case of traditional procedures.  In short, the district court improperly disregarded the likelihood of irreparable harm resulting from the denial of a preliminary injunction, and thus such denial should be reversed.

B. The balance of the equities tips sharply in The Horse People’s favor, and an injunction is in the public interest; an injunction is therefore necessary regardless of harm and likelihood of success.
The district court erred in finding that plaintiffs did not meet the burden of the third factor in the Winter analysis, namely that the balance of the equities tips in favor of the horse people. Courts evaluating this factor typically consider the hardships each side would suffer, based on the grant or denial of the preliminary injunction.  For instance, in Winter TA \s "Winter" , the court held, “For the plaintiffs, the most serious possible injury would be harm to an unknown number of the marine mammals that they study and observe. In contrast, forcing the Navy to deploy an inadequately trained antisubmarine force jeopardizes the safety of the fleet.” 129 S. Ct. at 378.  Here, the injury to The Horse People in the absence of an injunction would be more severe, namely the death of a number of horses possessing unique genetic profiles.  Further, the injury to the BLM if this injunction is granted, namely the forage degradation caused by a couple of hundred horses over a short timespan, does not come close to approaching the gravity of the national security risk at issue in Winter.  
It is important to note that The Horse People seek a preliminary, not permanent, injunction; whatever harm the BLM alleges is therefore limited to the relatively short duration of the case’s consideration by the lower court. In addition, the district court erroneously charged The Horse People with showing that “their position is the one most beneficial to the horses.” Dist. Ct. op. at 11. Neither the four factor Winter rubric nor the Ninth Circuit sliding scale charge the plaintiff with such a burden, and the court should not have considered this a prerequisite for the balance of the equities to tilt in the plaintiffs favor. Therefore, the district court erred in finding that the balance of the equities does not tilt in The Horse People’s favor.
Winter also stated that it is necessary to consider whether an injunction is in the public interest.  It was proper for the district court to consider the interests of “ranchers and farmers,” op. at 11, and it is true that ranchers will likely benefit from grazing a greater proportion of the land once half of the wild horses are eliminated.  However, the court failed to weigh other interests at stake: the interest that tourists and other members of the public have in being able to view the horses, which contributes to the economic interests of the cabin on the mountain which houses these tourists, and in the interests of the state of California as a whole, specifically its tourism industry.  This Court has also faulted district courts below which fail to adequately consider the public’s interest in preserving the environment in its natural state.  See Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094, 1125 (9th Cir. 2002) TA \l "Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094 (9th Cir. 2002)" \s "Kootenai Tribe of Idaho" \c 1 .  This range is one of the last remaining wild horse ranges in the state of California.  Dist. Ct. op. at 2.  Further, these interests risk being affected permanently by BLM’s actions; on the other hand, a preliminary injunction will, at most, affect the interests of farmers and ranchers for a few months while this litigation proceeds.
C. On both ends of the Ninth Circuit’s sliding scale, a preliminary injunction should be issued.


Irreparable injury is a certainty in this case, and so the likelihood of prevailing on the NEPA and Wild Horse Act claims necessitates granting an injunction.  Meanwhile, on the other end of the sliding scale, on completely alternative grounds, an injunction must be granted because the balance of equities and consideration of the public interest are both strongly in favor of granting a temporary, preliminary injunction.  The district court erred in completely failing to decide the irreparable harm question, and committed a clear error of judgment regarding the equity and public interest considerations.

CONCLUSION

For the reasons stated herein, The Horse People respectfully request that this Court reverse the district court’s denial of a preliminary injunction; and that this Court grant such injunctive relief; and that this Court direct the district court on the applicable standards of law, as well as any conclusions as a matter of law necessarily reached by this Court on the merits; and that this Court grant other such relief as this Court may deem necessary and proper.








Respectfully submitted,

Date:     1/4/2010               




   /s/   
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Attorneys for The Horse People
APPENDIX

STATUTES

Administrative Procedure Act

5 U.S.C. § 706

Scope of review

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall--

(1) compel agency action unlawfully withheld or unreasonably delayed; and 

(2) hold unlawful and set aside agency action, findings, and conclusions found to be-- 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; 

(D) without observance of procedure required by law; 

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court. 

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.

National Environmental Policy Act

42 U.S.C. § 4332

Cooperation of agencies; reports; availability of information; recommendations; international and national coordination of efforts

The Congress authorizes and directs that, to the fullest extent possible:

(1) the policies, regulations, and public laws of the United States shall be interpreted and administered in accordance with the policies set forth in this chapter, and

(2) all agencies of the Federal Government shall—

(A) utilize a systematic, interdisciplinary approach which will insure the integrated use of the natural and social sciences and the environmental design arts in planning and in decisionmaking which may have an impact on man’s environment;

(B) identify and develop methods and procedures, in consultation with the Council on Environmental Quality established by subchapter II of this chapter, which will insure that presently unquantified environmental amenities and values may be given appropriate consideration in decisionmaking along with economic and technical considerations;

(C) include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment, a detailed statement by the responsible official on—

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be avoided should the proposal be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man’s environment and the maintenance and enhancement of long-term productivity, and

(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official shall consult with and obtain the comments of any Federal agency which has jurisdiction by law or special expertise with respect to any environmental impact involved. Copies of such statement and the comments and views of the appropriate Federal, State, and local agencies, which are authorized to develop and enforce environmental standards, shall be made available to the President, the Council on Environmental Quality and to the public as provided by section 552 of title 5, and shall accompany the proposal through the existing agency review processes;

(D) Any detailed statement required under subparagraph (C) after January 1, 1970, for any major Federal action funded under a program of grants to States shall not be deemed to be legally insufficient solely by reason of having been prepared by a State agency or official, if:

(i) the State agency or official has statewide jurisdiction and has the responsibility for such action,

(ii) the responsible Federal official furnishes guidance and participates in such preparation,

(iii) the responsible Federal official independently evaluates such statement prior to its approval and adoption, and

(iv) after January 1, 1976, the responsible Federal official provides early notification to, and solicits the views of, any other State or any Federal land management entity of any action or any alternative thereto which may have significant impacts upon such State or affected Federal land management entity and, if there is any disagreement on such impacts, prepares a written assessment of such impacts and views for incorporation into such detailed statement.

The procedures in this subparagraph shall not relieve the Federal official of his responsibilities for the scope, objectivity, and content of the entire statement or of any other responsibility under this chapter; and further, this subparagraph does not affect the legal sufficiency of statements prepared by State agencies with less than statewide jurisdiction.

(E) study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources;

(F) recognize the worldwide and long-range character of environmental problems and, where consistent with the foreign policy of the United States, lend appropriate support to initiatives, resolutions, and programs designed to maximize international cooperation in anticipating and preventing a decline in the quality of mankind’s world environment;

(G) make available to States, counties, municipalities, institutions, and individuals, advice and information useful in restoring, maintaining, and enhancing the quality of the environment;

(H) initiate and utilize ecological information in the planning and development of resource-oriented projects; and

(I) assist the Council on Environmental Quality established by subchapter II of this chapter. 

Wild Freeroaming Horses and Burros Act

16 U.S.C. §§ 1331 - 1333

§ 1331. Congressional findings and declaration of policy

Congress finds and declares that wild free-roaming horses and burros are living symbols of the historic and pioneer spirit of the West; that they contribute to the diversity of life forms within the Nation and enrich the lives of the American people; and that these horses and burros are fast disappearing from the American scene. It is the policy of Congress that wild free-roaming horses and burros shall be protected from capture, branding, harassment, or death; and to accomplish this they are to be considered in the area where presently found, as an integral part of the natural system of the public lands.

§ 1332. Definitions

As used in this chapter--

(a) “Secretary” means the Secretary of the Interior when used in connection with public lands administered by him through the Bureau of Land Management and the Secretary of Agriculture in connection with public lands administered by him through the Forest Service; 

(b) “wild free-roaming horses and burros” means all unbranded and unclaimed horses and burros on public lands of the United States; 

(c) “range” means the amount of land necessary to sustain an existing herd or herds of wild free-roaming horses and burros, which does not exceed their known territorial limits, and which is devoted principally but not necessarily exclusively to their welfare in keeping with the multiple-use management concept for the public lands; 

(d) “herd” means one or more stallions and his mares; and [FN1] 

(e) “public lands” means any lands administered by the Secretary of the Interior through the Bureau of Land Management or by the Secretary of Agriculture through the Forest Service. [FN2] 

(f) “excess animals” means wild free-roaming horses or burros (1) which have been removed from an area by the Secretary pursuant to applicable law or, (2) which must be removed from an area in order to preserve and maintain a thriving natural ecological balance and multiple-use relationship in that area. 

[FN1] So in original. The “and” probably should be deleted.

[FN2] So in original. Probably should be “Service; and”.

§ 1333. Powers and duties of Secretary

(a) Jurisdiction; management; ranges; ecological balance objectives; scientific recommendations; forage allocation adjustments

All wild free-roaming horses and burros are hereby declared to be under the jurisdiction of the Secretary for the purpose of management and protection in accordance with the provisions of this chapter. The Secretary is authorized and directed to protect and manage wild free-roaming horses and burros as components of the public lands, and he may designate and maintain specific ranges on public lands as sanctuaries for their protection and preservation, where the Secretary after consultation with the wildlife agency of the State wherein any such range is proposed and with the Advisory Board established in section 1337 of this title deems such action desirable. The Secretary shall manage wild free-roaming horses and burros in a manner that is designed to achieve and maintain a thriving natural ecological balance on the public lands. He shall consider the recommendations of qualified scientists in the field of biology and ecology, some of whom shall be independent of both Federal and State agencies and may include members of the Advisory Board established in section 1337 of this title. All management activities shall be at the minimal feasible level and shall be carried out in consultation with the wildlife agency of the State wherein such lands are located in order to protect the natural ecological balance of all wildlife species which inhabit such lands, particularly endangered wildlife species. Any adjustments in forage allocations on any such lands shall take into consideration the needs of other wildlife species which inhabit such lands.

(b) Inventory and determinations; consultation; overpopulation; research study: submittal to Congress

(1) The Secretary shall maintain a current inventory of wild free-roaming horses and burros on given areas of the public lands. The purpose of such inventory shall be to: make determinations as to whether and where an overpopulation exists and whether action should be taken to remove excess animals; determine appropriate management levels of wild free-roaming horses and burros on these areas of the public lands; and determine whether appropriate management levels should be achieved by the removal or destruction of excess animals, or other options (such as sterilization, or natural controls on population levels). In making such determinations the Secretary shall consult with the United States Fish and Wildlife Service, wildlife agencies of the State or States wherein wild free-roaming horses and burros are located, such individuals independent of Federal and State government as have been recommended by the National Academy of Sciences, and such other individuals whom he determines have scientific expertise and special knowledge of wild horse and burro protection, wildlife management and animal husbandry as related to rangeland management.

(2) Where the Secretary determines on the basis of (i) the current inventory of lands within his jurisdiction; (ii) information contained in any land use planning completed pursuant to section 1712 of Title 43; (iii) information contained in court ordered environmental impact statements as defined in section 1902 of Title 43; and (iv) such additional information as becomes available to him from time to time, including that information developed in the research study mandated by this section, or in the absence of the information contained in (i-iv) above on the basis of all information currently available to him, that an overpopulation exists on a given area of the public lands and that action is necessary to remove excess animals, he shall immediately remove excess animals from the range so as to achieve appropriate management levels. Such action shall be taken, in the following order and priority, until all excess animals have been removed so as to restore a thriving natural ecological balance to the range, and protect the range from the deterioration associated with overpopulation:

(A) The Secretary shall order old, sick, or lame animals to be destroyed in the most humane manner possible; 

(B) The Secretary shall cause such number of additional excess wild free-roaming horses and burros to be humanely captured and removed for private maintenance and care for which he determines an adoption demand exists by qualified individuals, and for which he determines he can assure humane treatment and care (including proper transportation, feeding, and handling): Provided, That, not more than four animals may be adopted per year by any individual unless the Secretary determines in writing that such individual is capable of humanely caring for more than four animals, including the transportation of such animals by the adopting party; and 

(C) The Secretary shall cause additional excess wild free-roaming horses and burros for which an adoption demand by qualified individuals does not exist to be destroyed in the most humane and cost efficient manner possible. 

(3) For the purpose of furthering knowledge of wild horse and burro population dynamics and their interrelationship with wildlife, forage and water resources, and assisting him in making his determination as to what constitutes excess animals, the Secretary shall contract for a research study of such animals with such individuals independent of Federal and State government as may be recommended by the National Academy of Sciences for having scientific expertise and special knowledge of wild horse and burro protection, wildlife management and animal husbandry as related to rangeland management. The terms and outline of such research study shall be determined by a research design panel to be appointed by the President of the National Academy of Sciences. Such study shall be completed and submitted by the Secretary to the Senate and House of Representatives on or before January 1, 1983.

(c) Title of transferee to limited number of excess animals adopted for requisite period

Where excess animals have been transferred to a qualified individual for adoption and private maintenance pursuant to this chapter and the Secretary determines that such individual has provided humane conditions, treatment and care for such animal or animals for a period of one year, the Secretary is authorized upon application by the transferee to grant title to not more than four animals to the transferee at the end of the one-year period.

(d) Loss of status as wild free-roaming horses and burros; exclusion from coverage

Wild free-roaming horses and burros or their remains shall lose their status as wild free-roaming horses or burros and shall no longer be considered as falling within the purview of this chapter--

(1) upon passage of title pursuant to subsection (c) of this section except for the limitation of subsection (c)(1) [FN1] of this section; or 

(2) if they have been transferred for private maintenance or adoption pursuant to this chapter and die of natural causes before passage of title; or 

(3) upon destruction by the Secretary or his designee pursuant to subsection (b) of this section; or 

(4) if they die of natural causes on the public lands or on private lands where maintained thereon pursuant to section 1334 of this title and disposal is authorized by the Secretary or his designee; or 

(5) upon destruction or death for purposes of or incident to the program authorized in this section. 

(e) Sale of excess animals

(1) In general 

Any excess animal or the remains of an excess animal shall be sold if-- 

(A) the excess animal is more than 10 years of age; or 

(B) the excess animal has been offered unsuccessfully for adoption at least 3 times. 

(2) Method of sale 

An excess animal that meets either of the criteria in paragraph (1) shall be made available for sale without limitation, including through auction to the highest bidder, at local sale yards or other convenient livestock selling facilities, until such time as-- 

(A) all excess animals offered for sale are sold; or 

(B) the appropriate management level, as determined by the Secretary, is attained in all areas occupied by wild free-roaming horses and burros. 

(3) Disposition of funds 

Funds generated from the sale of excess animals under this subsection shall be-- 

(A) credited as an offsetting collection to the Management of Lands and Resources appropriation for the Bureau of Land Management; and 

(B) used for the costs relating to the adoption of wild free-roaming horses and burros, including the costs of marketing such adoption. 

(4) Effect of sale 

Any excess animal sold under this provision shall no longer be considered to be a wild free-roaming horse or burro for purposes of this chapter. 

[FN1] So in original. Probably should be “subsection (c)”.

REGULATIONS
40 C.F.R. § 1508.27

§ 1508.27 Significantly.

Significantly as used in NEPA requires considerations of both context and intensity:

(a) Context. This means that the significance of an action must be analyzed in several contexts such as society as a whole (human, national), the affected region, the affected interests, and the locality. Significance varies with the setting of the proposed action. For instance, in the case of a site-specific action, significance would usually depend upon the effects in the locale rather than in the world as a whole. Both short- and long-term effects are relevant.

(b) Intensity. This refers to the severity of impact. Responsible officials must bear in mind that more than one agency may make decisions about partial aspects of a major action. The following should be considered in evaluating intensity:

(1) Impacts that may be both beneficial and adverse. A significant effect may exist even if the Federal agency believes that on balance the effect will be beneficial. 

(2) The degree to which the proposed action affects public health or safety. 

(3) Unique characteristics of the geographic area such as proximity to historic or cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical areas. 

(4) The degree to which the effects on the quality of the human environment are likely to be highly controversial. 

(5) The degree to which the possible effects on the human environment are highly uncertain or involve unique or unknown risks. 

(6) The degree to which the action may establish a precedent for future actions with significant effects or represents a decision in principle about a future consideration. 

(7) Whether the action is related to other actions with individually insignificant but cumulatively significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment. Significance cannot be avoided by terming an action temporary or by breaking it down into small component parts. 

(8) The degree to which the action may adversely affect districts, sites, highways, structures, or objects listed in or eligible for listing in the National Register of Historic Places or may cause loss or destruction of significant scientific, cultural, or historical resources. 

(9) The degree to which the action may adversely affect an endangered or threatened species or its habitat that has been determined to be critical under the Endangered Species Act of 1973. 

(10) Whether the action threatens a violation of Federal, State, or local law or requirements imposed for the protection of the environment.
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