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STATEMENT OF ISSUES:

I. Did the District Court err when it ruled that Appellants failed to demonstrate a likelihood of success on the merits of their claim under the Wild-Free-Roaming Horses and Burros Act?

II. Did the District Court err when it ruled that the Appellants failed to demonstrate a likelihood of success on the merits of their claim under the National Environmental Policy Act?

III. Did the District Court err when it held that the balance of hardships did not favor the Appellants?

STATEMENT OF THE CASE:

I. Proceedings and Disposition in the case below:

Appellants, Deborah Rubin and The Horse People, moved for a preliminary injunction to prevent the Bureau of Land Management (BLM) from carrying out a wild horse removal under a “Gather Plan.”  Appellants contended that the plan violates the Wild Free-Roaming Horses (WFHBA) and Burros Act and the National Environmental Policy Act (NEPA).  The District Court denied the Appellant’s motion rejection the following claims as unlikely to succeed.   Under WFHBA, the Appellants claim that the BLM’s gather plan involves removing the entire herd in violation of the act.  They also claim that the finding of 100 horses in excess is arbitrary and capricious, and that the round up methods will expose the horses to unnecessary suffering and inhumane treatment.  Under NEPA, the Appellants claim that the BLM was in violation for failing to prepare an Environmental Impact Statement (“EIS”) based on three factors: (1) The capture of 190 horses from the Rafiki Mountain Wild Horse Reserve (“RMWHR”); (2) the reduction of the herd size by 100 horses; and (3) the methods used for the roundup.  The Appellants have now appealed all aspects of the ruling.  

II. Statement of the facts:

The area in question is the Rafiki Mountain Wild Horse Range (Range) located within Tatu County, California, and Bwana County, Nevada. DOI-BLM-CA-C051-2009-72-EA §1.2. In this area, plants vary with elevation from cold desert scrub to sub-alpine meadows and forests. EA §1.2. There are five perennial water sources, and precipitation ranges from six to twenty inches depending on the elevation. EA §1.2. Still, the area has experienced drought conditions with only four years between 1993 and 2005 having higher than average precipitation. EA §1.3. Precipitation levels for 2008 and 2009 were much higher than the thirty-year average. EA §1.3.

The Secretary of the Interior created the Range in 1969 to protect a unique population of wild horses of Spanish decent, wildlife, the watershed, recreation, archaeological, and scenic values within a 36,000 acre area. EA §1.2. Since that time, the Bureau of Land Management (BLM) has been tasked with managing the wild horse herd in accordance with the Rafiki Mountains Herd Management Plan, the Hawk Lake Resource Area Management Plan (1984) (HMAP), and the BLM’s directives under the Federal Land Policy Management Act as well as the WFHBA (1976)(FLPMA). EA §1.1.

 According to the WFHBA the BLM is to determine an Appropriate Management Level (AML), which is the number of horses the BLM determines is consistent with a thriving natural ecological balance (TNEB). EA §1.1. The BLM has previously conducted twenty-three gathers and has removed over 600 horses since 1968 and the herd has continued to thrive. EA §4.0.

The BLM proposed a removal of excess wild horses on the Range. EA §1.1. Using an AML developed in 1992, allowing 85 to 105 horses, the BLM determined that there were excess horses, and they need to be removed to restore a TNEB to the Range. EA §§1.1, 1.3.  The BLM indicates that there has been an average of 60 excess horses on the Range over the last decade contributing to the degradation of the reserve. EA §4.0. These horses were allowed to remain on the Range throughout the drought years, further damaging the rangeland condition. EA §3.2. 

Citing aerial census data collected in February and March of 2009, the BLM claims that there are roughly 190 horses on the Range. EA at §1.3.  There is evidence of resource damage in low elevation areas and sub-alpine meadows leading towards a downward trend in ecological condition. EA at §1.3. This includes, documented heavy forage utilization and resource damage in areas frequented by the herd but moderate recovery during non-drought years in areas not usually used by the horses. EA at §§1.3, 3.2. 

In order to both stop the damage and restore the reserve, the BLM determined to proceed immediately with the removal of the excess horses. EA at §1.3. The BLM proposed to use helicopters, Active Denial Systems (ADS), Long Range Acoustic Devices (LRAD’s), and rubber bullets to drive the horses towards temporary traps. EA at §2.1. After the horses are trapped, their blood will be tested to determine genetic viability, and the BLM, along with its veterinarians, recommendations from the Rafiki Mountains Wild Mustang Center, and comments from the public, will determine which 90 horses are to remain on the Range and which 100 are to be permanently removed and placed in adoption programs. EA at §§1.1, 2.1. 

The rubber bullets are non-lethal projectiles that will be aimed away from the sensitive areas of the horses in an effort to startle them into running towards the traps. EA at §2.1. These rubber bullets may cause the horses instantaneous and temporary pain and could result in minor bruises, welts, or open wounds. EA at §3.1. The LRAD system transmits noise in a highly directed manner similar to a smoke detector but louder. EA at §2.1. The ADS system is a non-lethal energy device designed to direct focused waves towards the skin, causing an intolerable heating sensation. EA at §2.1. There is little to no information available on the effects of these systems on animals, but they are used on humans. EA at §3.1.


After developing this proposed action, the BLM developed an Environmental Assessment (EA) to determine the significance of the gather’s environmental impacts and the Environmental Impact Statement (EIS) requirement. Finding of No Significant Impact, ¶1. The BLM based its decision on analysis of the wild horse census, forage utilization, ecological condition, trend data, precipitation data, and the HMAP. Decision Record, Introduction. They also cited the Natural Resources Conservation Service’s Rafiki Mountains Wild Horse Range Survey and Assessment (2004) and the Interagency Rafiki Mountains Wild Horse Range Evaluation (2006). EA at §1.3. The BLM addressed eight possible actions that it could take in addressing the problem as they saw it: the proposed action; no action; fertility control utilizing contraceptives; a bait, trap, gather, selective removal option involving more traditional methods of horse capture; a gate cut gather removing the first horses caught regardless of age, sex, or genetic characteristics;  natural management, suggested by the Horse People allowing for a natural stabilization; removing twenty horses, also proposed by the Horse People; and an alternative to the proposed action using the same method of capture but use fertility control instead of removal. EA at §§2.1-2.36. After addressing each alternative, the BLM found that only their proposed action was consistent with the management goals and objectives and the mandates of the WFHBA. EA at §§2.1-2.3.6. 

They noted that fertility and/or natural management might stabilize the herd, but it would not reduce the numbers enough to reverse the rangeland damage. EA at §§2.3.1, 2.3.4-2.3.6. Additionally, the gate cut gather would not allow for the genetic testing that they claim needs to be done to help stabilize the herd. EA at §2.3.3.


Further, the proposed action would stabilize the herd, foster its genetic strength, and help to improve present range conditions including vegetation. EA at §§3.1-3.2. Recovered vegetation could reduce wind and water erosion. EA at §3.2. Additionally, the reduced number of horses will stabilize the riparian areas and banks, which will increase water quality and avoid the prospect of competition between horses and other wildlife over water sources. EA at §§3.1, 3.4. 

However, there may be impacts to individual horses as a result of the capture methods including, stress from capture and containment, which may result in the mortality of six to ten horses, and varying injuries from the capture methods. EA at §3.1. Additionally, there may be stress from capture that could lead to a decrease in the number of live births. EA at §3.1. The BLM also addressed the impact on the rangeland itself, other wildlife and vegetation, special plant and animal species, designated areas, cultural areas, and recreation and determined that there would be no significant impact. EA at §§3.2-3.9. The BLM balanced those impacts with the impacts on the range, which are improvement in rangeland health and avoidance of starvation and competition among the horses and the wildlife, and determined that the proposed action would have no significant impact requiring under NEPA. EA at §2.2, FONSI ¶2.

The BLM initiated two rounds of public comment in July of 2009 and incorporated those concerns into the EA. EA §6.0. Likewise, the BLM responded to all comments in compliance with legal requirements. EA at §6.1. The action was supposed to begin on September 10, 2009, EA §1.1, but budget considerations have delayed the proposed action. Horse People v. Salazar, 09-1968 (SKM) (D.C.E.Ca. 2009). 
III. Standard of Review:

“The applicable standard of review for the claimed violations of the Wild Horses' Act is whether BLM's actions are arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  American Horse Protection Ass’n, Inc. v. Frizzell, 403 F. Supp 1206, 1217 (D. Nev. 1975). Additionally, limited deferential review is used for review of a denial of a preliminary injunction. The Lands Council v. McNair, 537 F.3d 981, 986 (9th Cir. 2008). Even if the court finds the opposing party’s arguments more persuasive, the agency must be allowed to rely on the reasonable opinions of its own qualified experts when specialists offer conflicting views. Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 378 (1989). 

SUMMARY OF THE ARGUMENT:


The Appellants failed to demonstrate that there is a likelihood of success on the merits of their claims that the BLM acted arbitrarily or capriciously in finding no significant impact or violated the WFHBA in deciding to remove 100 excess horses. This is due to the fact that the BLM relied on scientific studies and addressed alternatives, impacts, and cumulative impacts.
ARGUMENT:

I. THE APPELLANTS FAILED TO DEMONSTRATE A LIKELIHOOD OF SUCCESS ON THE MERITS OF THEIR CLAIM UNDER THE WILD–FREE-ROAMING HORSES AND BURROS ACT WHERE THE BLM’S GATHER PLAN IS BASED ON EVIDENCE THAT THE RMWHR CANNOT SUSTAIN THE HORSES THAT ARE IN EXCESS, WHERE THE BLM IS ONLY REMOVING THE EXCESS HORSES, AND IS DOING SO IN THE MOST HUMANE MANNER.

1.   The BLM’s method for computing the appropriate management level (“APL”), and therefore the number of excess horses, for the Rafiki Mountain Wild Horse Range (“RMWHR”) was not arbitrary and capricious when it was based on relevant scientific information and was determined with the aim of providing a thriving natural ecological balance. 
 “Excess animals” are horses that must be removed from an area in order to preserve and maintain a thriving natural ecological balance and multiple-use relationship in that area. 16 U.S.C. §1332 (f). This includes the mandate to protect the horses. 16 U.S.C. §1332(f). When the BLM determines that there are too many horses for the range to sustain, the WFHABA requires action whether or not the information is complete. Blake v. Babbit, 837 F. Supp. 458, 459 (D.D.C. 1993). Finally, if the BLM acted reasonably under the act, the court should defer unless the BLM’s actions were contrary to the act. Chevron U.S.A. Inc., v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844, 104 S.Ct. 2778, 2782-83, 81 L.Ed.2d 694 (1984).   

American Horse Protection Ass’n. Inc. v. Watt states that the WFHBA provides preferences for the basis of a determination of excess animals, but emphasizes that the list is precatory. 694 F.3d 1310 (D.C. Cir. 1982). “The Agency is exhorted to consider (i) the inventory of federal public land, (ii) land use plans, (iii) information from environmental impact statements, (iv) the inventory of wild horses.” 694 F.3d at 1318, 232. Watt states that once the BLM makes a determination of overpopulation, immediate removal should follow and that the determination may rest on whatever information the Secretary has at the time. 

In this case the BLM compiled an Environmental Assessment, which included inventory of the horses. The BLM made a determination of overpopulation based on the appropriate management level (AML), (number of horses that the refuge can sustain). The AML was determined to be 85-100 in 1992.  The 1992 numbers were devised with the knowledge available at the time. The BLM is currently utilizing the advancement in knowledge of genetics for the benefit of the heard under the current gather plan.  In addition to the fact that the horses are in excess of the AML, the EA indicates that the excess horses are contributing to the degradation of the range.  Specifically the EA shows that in the years of high precipitation, the areas of the range that are used less by the horses have recovered some from the drought whereas the areas that the horses use show continuous decline. EA at § 3.2. This is all that the Act requires for a finding of excess animals that should lead to their immediate removal.

In American Horse Protection Ass’n, Inc. v. Frizzell 403 F. Supp 1206, (D. Nev. 1975), the court found that the BLM’s gather plan was not arbitrary and capricious. There, the plan was based on the fact that the range in question was overgrazed and that the range would not be able to sustain the horses or other species that lived on it unless the herd size were decreased. “Wise range management techniques dictate that a given area must be restricted in use to those numbers that can be supported adequately and still allow the range to replenish its vegetation.” Id at 1217.   Not only did the court find that the BLM’s actions were not arbitrary and capricious, but it recognized that limiting the numbers were in the horses best interests. “BLM's decision to remove less than one-half of the wild horses in the Valley to reduce grazing pressures is arguably in the best interests of the remaining wild horses.” Id at 1218.  
In this case, the range has averaged an excess of 60 horses over the past decade; which, together with the years of drought, has contributed to the deterioration of the range. EA at §4.0 Removing the excess horses will allow vegetation recovery from over grazing as well as drought.  The increased vegetation will reduce wind and water erosion. EA at §3.2. Furthermore, it will decrease the impact on the riparian areas; which are very important to protect because they are limited in the range.  The reduced herd will contribute to less foot action and therefore increased bank stability. EA at §3.4. Finally, the BLM estimates that their gather plan will result in an immediate thriving natural ecological balance, which is mandated by the WFHBA.  
The plaintiffs contend that finding 100 horses are in excess is based on an outdated study during the bad years of drought. While it is true that there was a bad drought and that the past two years on the range have shown above average precipitation, the finding of excess horses is actually based on the appropriate management level. The WFHBA directs the department of the interior to determine the appropriate management level for each range, that is the amount of horses that can be sustained on the parcel of land in question. 16 U.S.C.A §1333(a). The BLM stated in its Environmental Assessment that the appropriate management level was revised to be 85-105 in 1992. EA at §1.1. This has nothing to do with the drought.  

The drought only serves to make the current removal plan even more necessary. Excess horses were allowed to remain on the range during the drought, which accelerated the deterioration. The drought is significant to the case at hand not because it determined the amount of horses that were in excess; rather its occurrence has rendered the current project not one merely of stabilization but of recovery. EA at §3.2.

 The deferential standard of review under the APA, whether or not the action was arbitrary and capricious, and the deferential attitude of the WFHBA toward the Department of the Interior dictate that the BLM prevail in the current case. The BLM is not acting arbitrarily or capriciously, and the finding of excess horses and their removal follows both the mandates of the WFHBA and is in the best interest of the horses. This finite piece of land cannot sustain an uncontrolled population expansion of any species and there are no natural checks to herd growth.    

2. Capturing the entire 190 horses of the herd is not “removal” under the WFHBA where the horses are kept temporarily for genetic testing then returned to the range.  

The WFHBA mandates that excess horses be removed. Removal results in adoption or destruction. 16 U.S.C. §1333

Colorado Wild Horse and Burro Coalition, Inc. v. Salazar, 639 F.Supp. 2d 87, 94 (D.D.C. 2009), states that §1333 of WFHBA does not authorize the removal of non-excess animals. “BLM's removal authority is limited to those wild free-roaming horses and burros that it determines to be ‘excess animals’” Id at 96. In that case the BLM argued that their management authority included inherent authority to remove animals that weren’t in excess. The court clearly and unambiguously stated that the WFHBA only allows removal of excess animals. This makes it clear that removal is a statutory term of art. It does not simply mean moving or capturing, “Removal” refers to the long-term care and or destruction of wild horses under the act. “Upon removal for private adoption and/or long-term care, the West Douglas Herd would forever cease to be ‘wild free roaming’ horses…” Id at 96. There, the court counters BLM’s contention that removal for long-term care would not be removal by pointing out that the animals are removed once they cease to be wild.  
In this case the entire heard is to be captured for temporary genetic testing. They will be corralled for a finite time while the results of the tests are pending. Veterinarians and experts will be on site to determine which of 190 horses have the most beneficial genetic make up and release those horses to the Range. This action is not removal. As opposed to the case above, the BLM only proposes to temporarily corral the horses. The 90 horses that are determined to have the best genetic make up will be returned to the range and therefore not cease to be wild horses.  

The act also contemplates sterilization of non-excess animals. The BLM should “determine whether appropriate management levels should be achieved by the removal or destruction of excess animals, or other options (such as sterilization, or natural controls on population levels).” 639 F. Supp. 2d at 96. Sterilization for example, would require temporary capture to complete the sterilization. As demonstrated in the above quote, the BLM may remove or use another method requiring temporary capture like sterilization. If all capture constituted “removal” under the act, it would be internally inconsistent. In this case, only the 100 horses that are in excess are to be “removed”, they are to be permanently taken from the range to be managed by the BLM and or adopted.  

The roundup of the entire herd to determine which horses will make up the healthiest herd possible is not removal. “Removal” indicates only permanent removal from the range, not short term capture. The appellant’s argument requires a reading of the WFHBA that renders it self-contradictory. Only the horses that are determined to be in excess will be removed under the gather plan and that is in accordance with act as well as case law. The court did not err in determining that the Appellants did not demonstrate a fair likelihood of success on the merits of the claim that the BLM proposes to remove the entire herd in violation of the act.  

3. The specific round-up methods will not expose the horses to unnecessary suffering or harassment where the roundup itself is necessary to prevent far more serious suffering and the potential harm is only temporary. 

Under 43 C.F.R. § 4700.0-5(e), “humane treatment means handling compatible with animal husbandry practices accepted in the veterinary community, without causing unnecessary stress or suffering to a wild horse or burro.” (emphasis added). Inhumane treatment is intentional or negligent action that causes stress, injury, or undue suffering. 43 C.F.R. §4700.0 (f). 

In American Horse Protection Ass’n v. Frizzell, the court determined that the water trap method was the most humane gather method possible. 403 F. Supp. 1206, 1218 (D. Nev. 1975).  The “most humane method possible” gives room for some discomfort to the animals during capture. The court acknowledge that there were more humane ways of doing the round up, including round up by helicopter, but allowed the less humane method because of necessity.  The court also noted that neither barbed wire nor tranquilizers were being used. Additionally, the plaintiff was not able to show that the chosen method was a clear violation of the WFHBA such that they would be likely to prevail on the merits. 403 F. Supp. at 1218.  

The cases involving capture myopathy primarily involve dolphins and fishing effects on them. It is important to remember that unlike those cases where the suffering is caused for the sake of business, the required action here is in both the best interests of the horses as well as that of the range. The possibility of injury here must considered in light of the necessity of the action for the overall health of the herd.

Even so, some courts have been skeptical as to the effect of capture myopathy on populations. “Where along the lynx stress scale being trapped and released by a human would compare to being chased and nearly caught, killed and eaten by a fisher or coyote is speculative, but if such stressful events caused a ‘cascade of deterioration,’ leading to death, it is a wonder the species has survived.” Animal Welfare Institute v. Martin, ---F.Supp 2.d--- 2009 WL 3766937 (D. Me. 2009). The court found the research on the actual effects inconclusive as to the question of whether the capture was inhumane and pointed out that the life of a wild animal is not bound to be stress or even pain free.

In this case, as in Frizzell, the BLM is using the most humane method available to them. As examined in the EA in section 2.0, the alternative methods of capture would not accomplish the BLM’s goal of compliance with the WFHBA. The other possibilities examined include fertility control, selective removal, and gate cut gather. Fertility control would not be sufficient because of the damage done by the drought. Fertility control serves to stabilize but would not aid in range recovery. EA at §2.31. The selective removal plan would take far longer and is less likely to succeed. EA at §2.32. Finally the Gate Cut Gather would not allow for genetic testing, and genetic testing is absolutely necessary to ensure the strongest herd. EA at §2.33.
The rubber bullets used will only cause temporary pain and minor bruising. The LRADS and ADS, though experimental with animals, are used on people as are rubber bullets and, like rubber bullets, only cause temporary pain or discomfort. Furthermore, the court in Frizzell acknowledged an opinion that helicopter capture was “the most humane manner.” 403 F.Supp.  at 1218. As for the appellants’ contention that the animals will suffer merely from being caught, this is unfortunately probably true. However, as noted above humane treatment does not require that suffering or discomfort be completely eradicated.  The horses in Frizzell, who were to be trapped while drinking from a water hole, and any others captured under the WFHBA, surely suffered some during those gathers as the result of being captured. However no gather plan proposed by BLM has been prohibited on such a basis.  Additionally, the Act clearly requires capture.  It would again be contradictory to insist on capture on the one hand but forbid it as inhumane in itself.  The appellants cannot succeed on this point. 

The appellants do not offer any evidence that the round up method chosen by the BLM is inhumane.  The capture itself cannot be inhumane because that would render the WFHBA absurd.  The methods must be the most humane methods possible; they do not need to be free of all pain and discomfort.  Finally, the round up itself is ultimately the most humane mode of action for the horses. Were it to be prevented, many of the herd would die of starvation, a fate surely worse than the discomfort of being corralled.  

II. THE APPELLANTS FAILED TO DEMONSTRATE A LIKELIHOOD OF SUCCESS ON THE MERITS OF THEIR CLAIM THAT THE BLM VIOLATED NEPA WHERE THE BUREAU REVIEWED SCIENTIFIC STUDIES AND ALTERNATIVE RECOMMENDATIONS IN DETERMINING THE NUMBER OF HORSES TO BE REMOVED AND THE METHODS TO BE EMPLOYEED.

For National Environmental Policy Act (NEPA) decisions, federal agencies must use a systematic and interdisciplinary approach. 42 U.S.C.A. §4332(A). This helps to ensure that agencies give environmental, economic, and technical issues equal consideration. 42 U.S.C.A. §4332(B). For actions that may have significant environmental impacts, an Environmental Impact Statement (EIS) must be completed. 42 U.S.C.A. §4332(C). An EIS will analyze alternatives to proposed agency actions, including a no-action alternative. 42 U.S.C.A. §4332(E). 

If, however, the action will not have a significant impact on the environment, the agency can issue a Finding of No Significant Impact (FONSI) that briefly explains why the proposed action will not have a significant impact on the human environment or why the EIS will not be prepared. 40 C.F.R. §1508.13.
In reviewing an agency decision to draft a FONSI, courts should review substantive NEPA decisions with an arbitrary and capricious standard. Environmental Coalition of Ojai v. Brown, 72 F.3d 1411, 1414 (9th Cir. 1995). This standard allows compulsion of agency action if it was unlawfully withheld or unreasonably delayed by a decision that was arbitrary, capricious, an abuse of discretion, otherwise not in accordance with the law, contrary to constitutional standards, did not observe procedure, was unsupported by a substantial amount of evidence, or was unwarranted by the facts. 5 U.S.C.A. §706.

In order to make the well-informed decision to not draft and EIS, the agency can prepare an Environmental Assessment (EA) that will briefly provide enough evidence and analysis to support the FONSI. 40 C.F.R. §1508.9(a)(1). In the EA, the agency must show consideration of the relevant factors. Blue Mountains Bio-Diversity Project v. Blackwood, 161 F.3d 1208, 1211 (9th Cir. 1998). The purpose of an Environmental Assessment is to provide sufficient evidence and analysis for determining whether to prepare an EIS or FONSI. 72 F.3d at 1417. In the 9th Circuit, the reasoning behind the EA or EIS includes permitting informed public comment. Lands Council v. Powell, 395 F.3d 1019, 1027 (9th Cir. 2005). The court suggests that the agency must take a hard look at the environmental impact as it would in an EIS. Center for Bio-Diversity v. U.S. Dept. of Interior, 581 F.3d 1063, 1070 (9th Cir. 2009).  Federal regulations say EA’s must include brief discussions of alternatives as well. 40 C.F.R. §1508.9(b).  They do not need to discuss all of the alternatives, just reasonable ones. City of Dallas, Tex. V. Hall, 562 F.3d 712, 718 (5th Cir. Mar. 12, 2009).

Finding no significant impact is unreasonable if the EA does not convincingly reason that the effects are insignificant. Blue Mountains, 161 F.3d at 1212. Impacts may be significant if the risks involved in the proposed action are unknown or highly uncertain. Id. at 1213. Expanding on this in 2001, the court created a two-part test to help determine significance by first examining the context of the agency’s actions (scope and interest). National Park and Conservation Ass’n v. Babbitt, 241 F.3d 722, 731-732 (9th Cir. 2001). Second, examine the intensity, or the unique characteristics of the area, the degree of uncertainty of the possible effects, and the degree of controversy surrounding those effects. Id.

In questioning a FONSI, it may be enough for plaintiffs to raise substantial questions as to the existence of significant impacts. Blue Mountains, 161 F.3d at 1212. However, there is generally a tendency to defer to agency action that is well-informed and well-considered. Id. at 1211. Even if the court finds the opposing party’s argument more persuasive, the agency must be allowed to rely on the reasonable opinions of its own qualified experts when specialists offer conflicting views. Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 378 (1989).

Within wild horse management, there is statutory and regulatory framework under which the Bureau of Land Management (BLM) must analyze its decisions. For the Range, the agency must manage the area to achieve and maintain a thriving natural ecological balance (TNEB). Wild Free Roaming Horse and Burro Act (WFRHBA), 16 U.S.C. §1331. Wild horses are a part of the natural system. 43 C.F.R. 4700.0-2. However, this cannot preclude consideration of the needs of other species. 16 U.S.C. §1333(a). Still, the Secretary of the Interior, who oversees management of land containing wild horses, is obligated to remove horses determined to be excess. 16 U.S.C. §1333(b)(2). It is the secretary who makes the determination that an excess exists in the first place. Dahl v. Clark, 600 F.Supp. 585, 587-88 (D.C.Nev. 1984). To make that determination, the agency must maintain a wild horse inventory in the area, acknowledge relevant agency planning documents, and look at information available in existing court ordered EIS’s or that becomes periodically available. 16 U.S.C. §1333(b)(2). 

The secretary is bound by other statutes as well. The secretary must manage consistent with the multiple use framework. 43 C.F.R. 4700.0-2. Management must be done under the Federal Land Policy Management Act (FLPMA). Under FLPMA, the agency must protect scientific, historical, ecological, environmental, air and atmosphere, water resources, and archaeological values. 43 USC §1701 (a)(8).

Decisions on excess and removal must be based on enough relevant information and consistent with those important procedures and objectives. If a plaintiff alleges that an agency relied on poor data, they must show that the information is so flawed that it would preclude assessment of reasonably foreseeable impacts, and that newer information would change the defendant’s mind. 563 F.3d at 720. The information does not need to be immediate, just current enough to make an accurate assessment.  395 F.3d at 1031.
Under this framework, looking at only one out of several proposed action areas in a forest devastated by wildfires is not sufficient to support a FONSI. 161 F.3d at 1210-11. Neither is leaving out important logging data such as the number of acres involved. Id. Indeed, failure to acknowledge a report questioning the appropriateness of the impacts or the action suggests that the agency did not take a hard look, but this is not in itself dispositive. Id. at 1213. Relying on new data and interpreting it to say the rangeland will not be damaged, when a preponderance of the evidence presented was in direct contradiction to this determination is likewise arbitrary and capricious. 600 F.Supp. at 590.

Obtaining information after the fact does not suffice either. The National Park Service got NEPA backwards by planning on studying effects of increased shipping on whales and marine life after they took action; the decision cannot be made prior to learning the information. 241 F.3d at 733. 

An excess horse is one that must be removed from the area to maintain a thriving ecological balance and multi-use with the area. 600 F.Supp. at 588. The BLM previously used the point in time method to determine the Appropriate Management Levels (AML) used in deciding excesses but abandoned this method in 1981. Id. at 586. Following that the agency has used things like utilization figures in decision making. Id. at 587.
The quality of the data depends on the facts. A survey of habitat conditions made thirteen years before the decision may not be appropriate. 395 F.3d at 1031. The agency cannot rely on out-of-date data; they needed current information. 563 F.3d at 720. The EPA can tell an agency to examine more alternatives and obtain more data in their assessment including geologic, geochemical, hydrologic, and bio diversity information; ignoring this directive would be arbitrary and capricious. 581 F.3d at 1067-68. Also, extraordinary years should not be used in making the agency’s decision, such as years with much higher than average rainfall. 600 F.Supp. at 592.

The BLM cannot only address the horses’ interests in deciding to proceed with the removal. They must maintain a TNEB between the horses and the rest of the environment. Under FLPMA, they have a duty to protect the environment and water resources of the area. The context in this case is the Range in Eastern California and Western Nevada. The interest is the rangeland condition and a healthy horse population. The impacts of the action are not unknown or highly uncertain. The degree of controversy could be high depending on the impacts, but it is a difference in interpreting the data rather than a failure of procedure.

Unlike the U.S. Forest Service in Blue Mountains, the BLM here acknowledged all aspects of the proposed action. Sections 3.0 through 3.9 of the EA identify the direct impacts the action will have on the horses, environment, rangeland, riparian areas, other wildlife, vegetation, other designated areas, recreation, and any prehistoric or archaeological sites. This analysis is unlike the EA in National Park Conservation Ass’n in that it does not reflect an act first and study the consequences later mentality. 
The past actions analysis says that 23 gatherings have been conducted and 600 horses removed from the Range. The appellants argue that there is not enough information under an EA to determine that these actions will not destabilize the herd. However, by acknowledging these impacts and relying on scientific and past data, the BLM correctly supported their decision that the proposed action would have a stabilizing effect on the herd but would not be significant.

Likewise, the impacts from the gathering methods are not significant enough to warrant a full EIS. Unlike National Park Conservation Ass’n, which was a researchable impact, the BLM correctly identified that there is no data on these methods apart from tests on humans. Unlike the effects of shipping on marine life, which can be seen and studied much more thoroughly, the fact that these devices are used on people suggests the BLM correctly determined no significant impact existed to require an EIS and more research beyond these conclusions.

Further, by looking at the gather’s effects on the horses, the BLM fulfilled its obligations under NEPA. Basing the EA on the horse inventory, the forage utilization, ecological condition, trend data, and precipitation data, the BLM came to the opposite conclusion than the appellants. There is a need to remove the excess horses quickly to fulfill the obligations of the agency and reach the AML approved in 1992 to avoid further degradation of the ecological condition. The appellants point out that the agency relied on scientific data in reaching this conclusion; though, they say this data is of poor quality to be of any use under the NEPA requirements. However, which data would be sufficient under this argument?
The district court correctly noted that the BLM relied on data collected over several years in its decision. The BLM also used data from the Natural Resources Conservation Service’s Rafiki Mountains Wild Horse Range Survey and Assessment (2004) and the Interagency Rafiki Mountains Wild Horse Range Evaluation (2006). Though the appellants say this data is old, it does not preclude assessment of reasonably foreseeable impacts. Hall.
Quite the contrary, what the record shows is that the BLM updated its information on a regular basis, unlike in Hall. The information it has is only a few years old, unlike the thirteen-year old data in Powell. Updating the information from 1992 to 2006 shows that the BLM had enough information on the trends of the area with which to make an accurate assessment.
Appellants point to 2002 and 2003 as the worst years of a drought, suggesting their inclusion is inappropriate. They contend that the BLM should look to the fact that since 2006 there has been ample amounts of precipitation. However, the AML was developed before the drought, and while the BLM admits it has developed newer management techniques since then, reliance on the AML is not precluded by new knowledge. Indeed, the BLM did not see the need to alter the AML. 

Still, the evidence contained in the EA suggests the appellant’s argument about the drought is unfounded. The EA says that the precipitation levels in 2008 and 2009 were far above the 30 year average for the area. Dahl clearly shows that relying on years with higher than average precipitation is not a requirement in data preparation, and extraordinary years should be excluded. The BLM’s actions are in-line with a policy that is looking at trends, not the point in time observations that were abandoned by the Department of the Interior in 1981. What this appears to be is a preponderance of evidence that points to a problem that, though perhaps temporarily alleviated, will continue to be aggravated by low average precipitation levels.

Some may question the agency’s rush complete this removal in light of the delay from September 2009 and temporary reprieve from the reasonably foreseen impacts of no action. However, as the appellant’s argument shows, in three years, a drought can end, just as easily as it began and vice versa. A temporary increase in rainfall is not going to alleviate the impacts of excess horses on the range. 
The BLM fulfilled its obligation to evaluate reasonable alternatives. In its EA, the BLM examined the proposed action; the no-action alternative; fertility control; the bait, trap, gather, and selective removal of the wild horses; the gate cut gather; the natural management plan suggested by the appellants; the removal of 20 wild horses also suggested by the appellants; and the Rafiki Mountains Wild Mustang Center Plan which would use the same capture method and administer fertility control. The BLM determined all but the proposed action were not in-line with the obligations and goals of the Range management. By doing this, the BLM acknowledged the alternatives and provided a brief explanation as to why the impacts of such alternatives would not help in reaching the agency’s objectives.
Unlike the Forest Service in Blue Mountains, the BLM did acknowledge information that some would say is contrary to their determinations. The appellants suggest that if the agency had more information, it would pick a different alternative. However, the agency has addressed many of the appellants’ concerns, such as natural management and actual impact on the rangeland condition. Unlike Blue Mountains, the agency is not proposing logging in a wildfire area and ignoring the consequences. The BLM is well aware of the consequences through the information relied upon in the EA. The controversy in this case is not having dramatic, significant impacts through logging in a damaged area or increasing shipping near marine life. By taking minimal measures now to fulfill its obligations, the BLM is avoiding later actions with significant impacts when the controversy is over starving animals and the resulting competition among the wildlife.

The record shows that the FONSI based on a well-reasoned and well-informed rationale is not arbitrary or capricious. By monitoring the trend data and looking at the on the ground assessments, the BLM had enough information to evaluate the reasonable alternatives and their shortcomings. This decision was not made in ignorance. As in Marsh, this is an interpretation question by different experts. Accordingly, the BLM should be able to rely on its agency expertise in a discretionary decision. Likewise the court should defer to the agency’s determination.
III. THE BALANCE OF HARDSHIPS DID NOT FAVOR THE APPELLANTS WHERE THE BLM IS PROTECTING SIGNIFICANT PUBLIC INTERESTS IN PRESERVING THE HEALTH OF BOTH THE HORSES AND THE RANGE AND THE APPELLANTS DID NOT DEMONSTRATE THAT THE BLM’S ACTIONS DO NOT ADEQUATELY ADRESS THE BEST INTERESTS OF THE HORSES. 

In order for an injunction to be granted, the plaintiffs must prove (1) a likelihood of success on the merits, or (2) that serious questions going to the merits were raised and the balance of hardships tips sharply in the plaintiff's favor. The Lands Council v. McNair 537 F.3d 981, 1003 (9th Cir. 2008). Furthermore, “the less certain the district court is of the likelihood of success on the merits, the more plaintiffs must convince the district court that the public interest and balance of hardships tip in their favor.” 537 F.3d 1003. In addition to the interests of the parties, public interest should be taken into account. Id at 1003. Finally, “as long as the district court got the law right, it will not be reversed simply because the appellate court would have arrived at a different result if it had applied the law to the facts of the case”. American Trucking Associations, Inc. v. City of Los Angeles, 559 F.3d 1046, 1052 (9th Cir. 2009).
In Lands Council v. McNair, the competing interests were economic and environmental. The court recognized that probability of the alleged harm comes into play in considering where the hardship lies. 537 F.3d 1005. There, the court considered the fact that the plaintiffs were not likely to succeed on the merits as counting against the hardship tipping in their favor.


The harms invoked by the appellants must be weighed against the injuries identified by the BLM. 537 F. 3d 1004. In this case, the competing interests are both environmental.  The BLM represents the interests of the health of the range, the horses, as well as the competing uses of the land in question. The appellants contend that they represent the best interests of the horses. The difference is one of conclusion as to what is actually best for the horses, and this is beyond the scope of review.

The appellants were not able to show conclusively that the injunction would actually be in the horses’ best interests. The BLM, on the other hand, has offered significant information about the deterioration of the range as well as the eventuality that the horses will face starvation if nothing is done. Finally, the district court relied on the appropriate law. The court did not clearly err in finding that the balance of hardships do not fall in favor the appellants.
Conclusion:


The District Court did not err in finding that the appellants were unlikely to succeed on the merits of both their claim under WFHBA as well that under NEPA. The WFHBA requires that the BLM manage the range consistent with the interests of the horses, a thriving natural ecological balance as well as multiple uses. As the EA demonstrates, the BLM’s decision to remove the excess horses is in line with the act. The BLM did not base its decision on stale information, but rather on information gathered from continuous study resulting in both the determined appropriate management level and findings of range deterioration. BLM is removing only those horses that are in excess of the appropriate management level and is doing so in the most humane manner possible. The use of helicopters in roundups is common practice under the WFHBA. The experimental methods are sufficiently humane for humans and the available research demonstrates that they pose no more than a temporary threat of pain or discomfort.  


Under NEPA, there is a policy of deference towards the agency action when the action is based on a decision that is well considered and well informed. The BLM’s decision is well considered and well informed because the BLM relied on scientific data including studies and direct observation from 1992-2008 as well past experience with range management. The BLM made a finding of no significant impact based on convincing reasoning in the EA as is required by NEPA in order to eliminate the need for an EIS. The District Court did therefore not err when it concluded that the appellants were unlikely to succeed on the merits of their claims that the BLM’s actions required an EIS. 


Finally, the District Court did not err when it concluded that the balance of equities does not tip in favor of the Appellants. The public and environmental interests that the BLM represents significantly outweigh those that the appellants represent, particularly when the appellants merely disagree with the BLM’s evaluation of the horses’ best interests and do not offer evidence in support of their view.  


For the foregoing reasons, the BLM requests that this court affirm the District Court’s decision and allow the gather plan to be carried out.

Respectfully submitted,

Team 18, 

Attorneys for the Respondents.
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