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STATEMENT OF JURISDICTION


Plaintiff appeals from a ruling from the Eastern District of California dated October 1, 2009.  The district court exercised proper jurisdiction per federal question jurisdiction, as the case is brought under and by federal statutes: the Administrative Procedure Act, the Wild Free-Roaming Horse and Burro Act, and the National Environmental Protection Act.  Venue and forum are appropriate due to the controversy’s locus in the Eastern District of California.  Parties’ standing was duly established at the trial court level.  No jurisdictional defects were alleged by either party at the district court level.  The Ninth Circuit issued a briefing order on October 1, 2009.

QUESTIONS PRESENTED

1. Whether the District Court erred when it ruled that Plaintiffs failed to demonstrate a likelihood of success on the merits of their claim under the Wild Free-Roaming Horses and Burros Act.

2. Whether the District Court erred when it ruled that the Bureau of Land Management satisfied the requirements of the National Environmental Policy Act when it submitted its Environmental Assessment and Finding of No Significant Impact.

3. Whether the District Court erred when it held that the balance of hardships did not favor the Plaintiffs. 

STATEMENT OF THE CASE

This is an appeal from a judgment of the District Court for the Eastern District of California, Sacramento Division, rendered on October 1, 2009.  The court denied Plaintiffs’ motion for a preliminary injunction to prevent the Bureau of Land Management from conducting a wild horse removal plan.  Plaintiffs appealed all aspects of the District Court’s ruling, and the Ninth Circuit issued a briefing order on October 1, 2009.

STATEMENT OF FACTS
For decades, hundreds of wild horses have called the Rafiki Mountains Wild Horse Range their home.  And rightfully so—the Range is a plot of federally owned land set aside primarily for the use, maintenance, and enjoyment of wild horses.  

In 2009, the Bureau of Land Management (BLM or Bureau) proposed to capture the entire herd—nearly two hundred horses—residing in and around the Range.  In 1984, the Bureau determined that the “appropriate management level” (AML)—that is, the target number of horses living on the Range—was 125-137 horses.  In 1992, the Bureau revised this number to be 85-105 horses.  The Range then underwent severe drought conditions until 2005, but those conditions have disappeared almost entirely and vegetation has been restored.  It was during this temporary drought, in 2002-2003, that the Bureau conducted its studies regarding the range’s ability to sustain horses and other fauna.  The Bureau has not updated its figure for appropriate herd size since 1992.

The Bureau proposed its Plan in order to bring the horse population within the AML determined in 1992, thereby eliminating more than 50% of the present herd.  Horses would be genetically profiled, and the most genetically diverse horses would be returned to the Range.  The remainder would be transported to Bureau holding facilities for adoption or sale.

Plaintiff, a not-for-profit organization concerned with the well-being of wild horses and burros, expressed concern at the proposal for roundup and offered suggestions for different courses of action to reduce the herd size to a more appropriate level.  The Bureau of Land Management rejected Plaintiff’s, as well as others’, proposals, instead choosing to rely on its own internal studies and figures.  Plaintiff filed suit in the Eastern District of California, seeking an injunction barring the Bureau from conducting its planned herd capture and disposition.

SUMMARY OF ARGUMENT

Defendant’s proposed action runs afoul of the Wild Free-Roaming Horse and Burrow Act in that it amounts to an arbitrary and capricious exercise of executive authority, in terms of both the proposal being predicated on insufficient and speculative information, and the proposed action’s contravention of statutory requirements and case law standards.  

The trial court erred in denying injunctive relief under the standards set by the National Environmental Protection Act, since Defendant’s proposal did not fulfill the “hard look” doctrine, did not examine other courses of action, and did not apply correct standards of environmental impact. 

Plaintiff’s success on the likelihood of the merits under both statutes and potential harm suffered without injunctive relief compel reversing the lower court’s denial, and ordering such injunctive relief.

ARGUMENT

Standard of Review 


A decision to allow or deny a preliminary injunction will be set aside if the trial court abused its discretion.  Int’l Jensen, Inc. v. Metrosound U.S.A., Inc., 4 F.3d 819, 822 (9th Cir. 1993) TA \l "Int’l Jensen, Inc. v. Metrosound U.S.A., Inc., 4 F.3d 819 (9th Cir. 1993)" \s "Int’l Jensen" \c 1 ; Vision Sports, Inc. v. Melville Corp., 888 F.2d 609, 612 (9th Cir. 1989) TA \l "Vision Sports, Inc. v. Melville Corp., 888 F.2d 609 (9th Cir. 1989)" \s "Vision Sports" \c 1 .  An abuse of discretion is “plain error, discretion exercised to an end not justified by the evidence, a judgment that is clearly against the logic and effect of the facts as are found.”  Int’l Jensen, 4 F.3d at 822 (internal citation omitted).  Because a ruling on an erroneous view of the law is deemed an abuse of discretion, legal issues underlying a preliminary injunction are reviewed de novo; the Court may rule on the merits of the controversy if legal issues are dispositive.  Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 405 (1990) TA \l "Cooter & Gell v. Hartmarx Corp., 496 U.S. 384 (1990)" \s "Cooter & Gell" \c 1 ; Foti v. City of Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998) TA \l "Foti v. City of Menlo Park, 146 F.3d 629 (9th Cir. 1998)" \s "Foti" \c 1 .

Two different standards for determining whether an injunction should be granted exist in the Ninth Circuit.  Int’l Jensen, 4 F.3d at 822.  The traditional four-prong test determines 1) whether the moving party will suffer irreparable injury if the relief is denied; 2) the moving party will probably prevail on the merits; 3) the balance of potential harm favoring the moving party, and 4) the public interest factors favoring injunctive relief.  Motor Vehicle Mfrs. Ass’n v. State Farm Mut., 463 U.S. 29, 43-44 (1983) TA \l "Motor Vehicle Mfrs. Ass’n v. State Farm Mut., 463 U.S. 29  (1983)" \s "Motor Vehicle" \c 1 .  The alternative test requires “demonstrating either: (1) a combination of probable success on the merits and the possibility of irreparable injury if relief is not granted, or (2) the existence of serious questions going to the merits and that the balance of hardships tips sharply in its favor.”  Int’l Jensen, 4 F.3d at 822 (emphasis in original).  
I. The Court Erred by failing to conclude That Plaintiffs Would Likely Succeed On The Merits Of Their WFHBA Claims.

For its actions to be jurisdictional and valid under the Wild Free-Roaming Horse and Burro Act (“WFHBA” or the “Act”), the Bureau of Land Management must first comport with the requirements set forth in the WFHBA.  The Act states that wild horses and burros are an integral component of the American landscape, noting that Congress clearly intended to protect wild horses and burros from capture, branding, harassment, or death.  16 U.S.C. §§ 1331 TA \l "16 U.S.C. § 1331" \s "§ 1331" \c 2 ; 1338(a) TA \l "16 U.S.C. § 1338" \s "1338" \c 2 (1)-(3); Colo. Wild Horse & Burro Coalition, Inc. v. Salazar, 639 F.Supp. 2d 87, 93 (D.D.C. 2009) TA \l "Colo. Wild Horse & Burro Coalition, Inc. v. Salazar, 639 F.Supp. 2d 87 (D.D.C. 2009)" \s "Salazar" \c 1 .  The Secretary of the Interior must “manage wild free-roaming horses and burros in a manner that is designed to achieve a thriving natural ecological balance on the public lands” at a level of “minimal feasible involvement.”  16 U.S.C. § 1333 TA \l "16 U.S.C. § 1333" \s "1333" \c 2 (a).  The Bureau must maintain a “current inventory” of wild horses and burros from which it ascertains whether an overpopulation and “excess animals” exist.  Id. § 1333(b)(1).  Whenever an excess exists, the Secretary must immediately remove excess animals so as to achieve an appropriate management level of animals.  Id. § 1333(b)(2).  Excess animals must be removed according to a specific “order and priority” set forth in the same section.  Id.

When the action under review involves an agency’s interpretation of a statute that the agency is charged with administering, courts follow the analysis embodied in Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984) TA \l "Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984)" \s "Chevron" \c 1 .  First, the Court determines whether Congress has spoken to the specific issue at hand, in which case the Court must defer to Congress’s expressed intent.  Id. at 842-43.  If, however, the Court finds the statute silent or ambiguous as to the issue, the Court defers to the administrative agency’s interpretation, so long as that interpretation is “based on a permissible construction of the statute.”  Id. at 843.  The Secretary’s order may be reviewed and overturned if it is arbitrary or capricious.  Id.; see also Am. Horse Prot. Ass’n, Inc. v. Watt, 694 F.2d 1310, 1319 (D.C. Cir. 1982) TA \l "Am. Horse Prot. Ass’n v. Watt, 694 F.2d 1310 (D.C. Cir. 1982)" \s "Watt" \c 1 .

A. The Court Erred in Accepting the BLM’s Determination of “Excess,” As This Factual Determination Does Not Meet Statutory Prerequisites.

i. BLM’s factual finding of “excess” was erroneous.
The WFHBA authorizes the Secretary to order permanent removal of wild horses and burros only to the extent that no animals above those determined to be “excess” are taken.  16 U.S.C. § 1332 TA \l "16 U.S.C. § 1332" \s "§ 1332" \c 2 (f)(2).  Three main facets of this part of the statute bear consideration: (1) the definition and application of “excess” animals, (2) the manner of determining an “excess,” and (3) the proper time frame within which the information is collected and acted upon.  For the reasons enumerated below, the Secretary’s proposed plan amounts to an arbitrary exercise of power ungrounded in fact and unauthorized by statute.

The WFHBA defines “excess animals” as wild horses or burros which either (1) have been removed pursuant to law, or (2) “must be removed … in order to preserve and maintain a thriving natural ecological balance and multiple-use relationship in that area.”  16 U.S.C. § 1332 TA \s "§ 1332" (f).  The horses at issue here, as of yet not captured, do not fall into the first category.  Thus, in order for these horses to qualify as “excess,” their removal must “preserve and maintain” a thriving natural ecological balance in the Rafiki range.  The statutory language—the use of terms such as “preserve and maintain” rather than “create” or “establish”—implies that, in order for horses to be removed in accordance with § 1332(f)(2), a thriving natural ecological balance and multiple-use relationships must already exist in the given area.  Yet the Bureau concedes in its Environmental Assessment that such an ecological balance does not currently exist, citing data indicating current resource damage.  Thus, these horses fall outside the statutory definition of “excess.”

The manner in which BLM’s determined the existence of “excess horses”, and the data upon which it relied, are highly speculative.  As the lower court even acknowledged, the age of the information BLM relied upon makes this determination’s accuracy dubious.  Studies proffered as evidence must be reliable, including accounting for age, frequency, authority of experts, and consistency.  Dahl v. Clark, 600 F.Supp 585, 591 (D. Nev. 1984) TA \l "Dahl v. Clark, 600 F.Supp 585 (D. Nev. 1984)" \s "Dahl" \c 1 .  The information offered by the parties must be current and reputable, based on more than anecdotal personal information.  See id. at 590-91.  The trial court discounts the effect of age on the validity of Bureau studies as useful and reliable information, to the extent that it violates plain statutory language.  

Determinations for removal must be made on “research and analysis, and on monitoring programs that include studies of grazing utilization, trends in range condition, actual use, and climactic factors.”  Thomas M. Berry, 162 I.B.L.A. 221, 224 (2004) TA \l "Thomas M. Berry, 162 I.B.L.A. 221, 224 (2004)" \s "Thomas M. Berry, 162 I.B.L.A. 221 (2004)" \c 1 .  Although the Court cites a 2002-2003 BLM study, it neglects to acknowledge not only that the drought conditions of 2002-2003 no longer exist and also that the last time the BLM updated the Rafiki range AML calculation was 18 years ago, in 1992.  Court Order of October 1, 2009 (“Order”) at 6.  The Bureau acknowledges that it based this assessment on outdated technology.  Order at 2.  Without the benefit of reasonably recent information, BLM’s AML amounts to conjecture: an arbitrary and capricious exercise of executive power.  Determinations of excess based on such an AML are likewise erroneous.

ii. Minimally Feasible Action
The Act provides that “excess animals . . . must be removed from an area in order to preserve and maintain” a thriving natural ecological balance.  Id. (emphasis added).  Thus, the BLM must demonstrate that removal of excess horses would preserve such an ecological equilibrium.  Age and veracity of the Bureau’s studies notwithstanding, the Secretary’s order to cull over half of the horse population cannot be considered anything other than arbitrary if the desired outcome is not reasonably certain to occur.  To do otherwise would exceed a “minimal feasible” level of involvement to engender a desired effect.  16 U.S.C. § 1333 TA \s "1333" (a) TA \s "§ 1333(a)" .  

Congress expressly stated that BLM “management activities shall be at the minimal feasible level.”  16 U.S.C. § 1333 TA \s "1333" (a) TA \s "§ 1333(a)" .  The plan also exceeds BLM’s authority to “manage” excess wild horses under the Act.  See id.  The BLM plan goes far beyond mere removal of excess horses—rather, it removes the entire horse population under the pretense of returning fewer than half of them to the range.  Even temporary removal of non-excess horses is beyond the scope of the Bureau’s authority.  Case law supports the notion that Congress’s intent was to protect non-excess wild horses from such traumatic removal, impliedly limiting BLM removal authority to excess animals.  Salazar TA \s "Salazar" , 639 F.Supp.2d at 95-96.  Regardless of the scope of BLM removal authority, removing every non-excess animal cannot possibly meet the minimization requirements of § 1333(a).
iii. Immediacy of action and timeliness of information

The Act grants the Bureau the power to take action “immediately” based on then-presently available information.  16 U.S.C. § 1333 TA \s "1333" (b) TA \s "§ 1333(b)" (2)(iv).  While this provision provides no definitive timeframe, other temporal markers in the statute and case law belie the notion that any previously acquired information, no matter how old, suffices for action.  The statute, for instance, requires the BLM to submit to Congress a joint report with the Department of the Interior every twenty-four months assessing the implementation of the statute.  16 U.S.C. § 1340 TA \l "16 U.S.C. § 1340" \s "§ 1340" \c 2 .  Since periodic reports, if valid, must be based on updated research and facts, the Act plainly contemplates ongoing research and assessment.  Permitting reliance on eighteen-year-old data flies in the face of statutory expectations and sound judgment, and contravenes Congress’s unambiguously expressed intent that current information be furnished for administrative purposes and public evaluation.

Moreover, the very case cited by the Court acknowledges the need for contemporaneousness: “BLM’s findings . . . should not be overturned quickly on the ground that they are predicated on insufficient information.”  Am. Horse Prot. Ass’n, Inc. v. Watt, 694 F.2d 1310, 1318 (D.C. Cir. 1982) TA \s "Watt"  (emphasis added).  Applying this case to any situation where action is required, regardless of imminence, runs the risk of ignoring the essence of this tenet: Ultimately, information of utmost importance; it can be sidestepped – but only if exigent circumstances so warrant.

In light of the case law mentioning rapidness of action, Defendant’s interpretation of this sentence stretches the language to an unbelievable absolute.  No reasonable interpretation would consider the time frame at hand quick.  Permitting agencies to base actions on stale information is no better than allowing actions based on sketchy conjecture or even no information at all.  Condoning this behavior leans toward judicial recklessness.  

Furthermore, since any contemporaneous observation or research would only rise to the level of anecdotal observation, any outside observation undertaken by others with expertise in wild horses would be just as valid as Defendant’s.  Deference to Defendant thus is, for all practical intents and purposes, arbitrary and capricious and cannot be upheld per Chevron.
iv. Lack of current inventory figures


The Act also states that the Bureau “shall” maintain a “current inventory” of horses in any given range.  16 U.S.C. § 1333 TA \s "1333" (b) TA \s "§ 1333(b)" (1).  This current inventory is the factual base for determining whether excess animals exist.  Id.  To help agencies decide whether excess horses exist and should be removed, the Act sets forth a four-pronged, conjunctive list of factors: (1) current inventory, (2) land use planning information, (3) court-ordered environmental impact statements, and (4) additional information as it becomes available.  Id. § 1333(b)(2).  In the alternative, the Secretary may act on the basis of “all information currently available” to him.  Id.  The trial court places considerable weight on the latter route in its sweeping deferral to the Bureau’s factual bases.  Order at 6-7.  But, reliance on this to the exclusion of considering the former comes dangerously close to making the former superfluous.  If the factors in § 1333(b)(2)(C)(i)-(iv) were throwaway factors, there would be no need to list them.  The deference the trial court afforded that catch-all cannot be reconciled with our presumption against excess verbiage.

B. The Court Erred in Condoning Proposed Capture Methods, as the Proposed Plan Contravenes Minimum Requirements for Allowing Action.
The trial court’s decision to deny Plaintiff injunctive relief is predicated on the validity and legality of the proposed roundup and disposition of excess horses.  The Court should provide for injunctive relief because of: the Bureau’s lack of authority to remove non-excess horses, the Bureau’s lack of collaboration with other agencies, the fact that housing horses in the proposed facilities contravenes clear language of the Act, and because the proposed actions violate the Act’s requirements of sorting order, minimally feasible action, and humaneness.
i. Reliance on and cooperation with other agencies

The statute compels, in relevant part and in no uncertain terms, a joint advisory board, joint action with the wildlife agency of the relevant State, the minimum feasible level of involvement, maintenance of a current inventory, and a hierarchy for sorting removed animals.  If the Secretary does not comply with these provisions, his actions are illegal and must not be allowed.


The WFHBA requires a joint advisory board to advise them “on any matter relating to wild free-roaming horses and burros and their management and protection.”  16 U.S.C. § 1337; § 1333 TA \s "1333" (a) TA \s "§ 1333(a)" .  The language providing that the Bureau is “authorized and directed” to appoint this board, and providing that the Bureau “shall” select outside, unaffiliated experts.  16 U.S.C. § 1337 TA \l "16 U.S.C. § 1337" \s "§ 1337" \c 2  (emphasis added).  Nothing in the record or documents provided at the district court level indicates that the Bureau consulted such a group of advisors; the closest that the Defendant mentions is consulting the public and the Rafiki Mountains Wild Mustang Center and BLM veterinarians to determine which specific horses should be removed.  Given the age of the scientific studies relied upon, the BLM plan would almost certainly mention that it had contemporaneously consulted an advisory board to lend credibility to its factual determinations.  Likewise, the Bureau’s proposal does not mention collaboration with the State wildlife agencies.  In the absence of such mentions, Plaintiff argues that these requisites have not been fulfilled.

ii. Sorting order


 Even if the Court defers to the prior determination of “excess” set forth by Defendant, Defendant has not demonstrated that its elimination of excess animals comports with the order and hierarchy prescribed by § 1333 TA \s "1333" (b) TA \s "§ 1333(b)" (2).  The Act clearly instructs the Secretary to first destroy old, sick, or lame animals; then to capture additional excess wild free-roaming horses and burros to be “humanely captured and removed” and offered up for adoption; finally, to destroy in the most humane manner such excess animals that cannot be adopted.  16 U.S.C. § 1333(b)(2)(iv).  Unless and until Defendant’s plan is modified to comport with this sorting mechanism, the proposed course of action is not legal and cannot be allowed.  Defendant’s contention that destruction is not used as a form of population control contravenes clear congressional intent.  EA at 13.

Defendant’s proposed action does not propose removal, first and foremost, of the old, sick, or lame; to the contrary, Defendant’s proposed course of action contemplates removal from the spectrum of age groups so as to effect a “representation of all age classes.”  EA at 7.  Defendant’s proposed course of action, whereby horses would be removed or returned to the range based on their genetic diversity, contravenes the roadmap set forth by Congress.  Congress’s plain language does not provide for an alternative, however reasoned or reasonable, to the sort order enumerated in the statute.

While Defendant may claim that removal of excess horses is necessary for the ongoing viability of the range of horses via genetic heterogeneity, the Court cited a report expressing concern that the small size of the herd – not preexisting genetic homogeneity – would negatively impact the herd’s genetic profile.  Order at 2.  In light of this, the action to remove horses from the range appears to be counterproductive.  Plaintiff argues that further study is appropriate to come up with a plan that best fits the herd’s needs for ongoing survival and future health.  Unless this is undertaken, it is unclear that the Rafiki herd will be overall benefited by Defendant’s plan, and individual Rafiki horses, depending on their destiny, will be harmed.

iii. Holding facilities exceed statutory authority


Even if the hierarchy is followed and first the old, sick, or lame horses are eliminated first, Defendant’s plan to offer the horses for adoption or sale at the Richfields Corral Facility, perhaps indefinitely, contravenes the Act.  The final option for action in the statute, destroying unadoptable animals in the most humane manner possible, does not prescribe holding horses indefinitely pending adoption.  16 U.S.C. § 1333 TA \s "1333" (b) TA \s "§ 1333(b)" (2)(C).  The Act allows horses to be relocated only in areas of public lands where they “presently exist.”  Id. at § 1339.  Since herd areas are defined as those occupied by herds in 1971, any relocation of horses must be to such areas.  43 C.F.R. 4700 TA \l "43 C.F.R. § 4700.0-2" \s "§ 4700" \c 2 .0-5(d).  Unless the holding centers exist on 1971 herd areas, keeping horses in these facilities conflicts with clear statutory language.  Furthermore, although “relocation” is not defined in the statute, a plain parlance meaning of the term illustrates Defendant’s proposed conduct precisely.

iv. Harassment and Humaneness 

The Bureau’s regulations require that it “protect wild horses and burros from unauthorized capture, branding, harassment or death and provide these animals with humane care and treatment.”  43 C.F.R. 4700.0-2 TA \s "§ 4700" .  The Act similarly mandates that the Secretary’s actions be humane: destruction and capture must occur “in the most humane manner possible,” and further treatment and care must similarly be humane (“he can assure humane treatment and care,” “capable of humanely caring”).  16 U.S.C. § 1333 TA \s "1333" (b) TA \s "§ 1333(b)" (2)(iv)(B).  

The Bureau’s plans fail to protect the herd from harassment and inhumane treatment.  First, BLM’s decision to permanently remove up to 100 adult horses and their foals is cruel.  Older wild horses who have spent their entire long lives on the Range will be less able to adapt to human confinement and domestication, and will likely be unsuitable for adoption.  As such, the Plan would result in the sale of most of the older horses, yet the Plan fails to provide a means of ensuring that purchasers will provide horses with humane treatment.  Second, because BLM leaves open the possibility of similar future gathers, its failure to prevent individual horses from being subjected to multiple traumatic gathers is cruel and harassing.

Third, BLM’s proposed use of experimental weaponry on an entire herd of wild horses is cruel and inhumane.  BLM’s plan is intended to cause pain and trauma to horses—it entails dive-bombing horses with helicopters set up to emit unimaginably loud noises, using “intolerable” energy rays to force horses to move away from the searing pain, and shooting horses with rubber bullets.  The Plan is a radical departure from traditional horse gathers, which engage in a gradual corralling of horses and which have never used experimental pain-inflicting weaponry on wild animals.  

BLM itself concedes that the effects of these weapons on wild animals is unknown. It relies only on the manufacturers’ claims that their products can be used on wild animals.  Yet, information given by the manufacturer of a product as part of promotional or marketing efforts should be appropriately discounted; a prudent buyer considers the source of the information.  Without any empirical evidence, the humanity of these methods remains unascertained.  The Court itself acknowledges that these methods are potentially inhumane: “The use of experimental weapons . . . does not necessarily violate humane standards[.]”  (Opinion at 8) (emphasis added).

The Act, however, requires more, and the agency itself has held itself to a higher standard: “It is the possibility of inhumane treatment that the law is meant to protect against.”  Susan A. Moll, 101 I.B.L.A. 45, 48 (1988); see also United States v. Hughes, 626 F.2d 619, 620 (9th Cir. 1980) TA \l "United States v. Hughes, 626 F.2d 619 (9th Cir. 1980)" \s "Hughes" \c 1  (overruled on other grounds by United States v. De Bright, 730 F.2d 1255, 1259 (9th Cir. 1984) TA \l "United States v. De Bright, 730 F.2d 1255 (9th Cir. 1984)" \s "De Bright" \c 1 ).  Only a stilted reading of the Act would hold the private citizenry to a higher standard of humane treatment than the Secretary – the very agency entrusted with the care and well being of the wild horses.  A capricious reading as this does not pass muster with Chevron TA \s "Chevron" ’s second prong; refusing to enjoin actions of dubious humaneness amounts to an abuse of the trial court’s discretion.

The BLM proposes to use a plethora of untested methods to round up the entire horse population of the Rafiki range.  Defendant’s proposed course of action thus cannot, with any reasonable degree of certainty, be considered the “minimal feasible level” of action required.
II. The District Court erred in Concluding that the bureau complied with NEPA.
The National Environmental Policy Act (NEPA) mandates that agencies prepare an Environmental Impact Statement (EIS) for any “major Federal actions significantly affecting” the environment.  42 U.S.C. 4332(C) TA \l "42 U.S.C. 4332(C)" \s "4332(C)" \c 2 .  Agencies proposing certain government action, in order to determine whether they must file an EIS, may first compose an Environmental Assessment (EA), which should discuss the need for the proposal, alternatives, and environmental impacts of the proposed action and alternatives.  40 C.F.R 1508.9(b) TA \l "40 C.F.R 1508.9(b)" \s "1508.9" \c 2 .  

Plaintiffs “need not demonstrate that significant effects will occur,” Anderson v. Evans, 314 F.3d 1006, 1017 (9th Cir. 2002) TA \l "Anderson v. Evans, 314 F.3d 1006 (9th Cir. 2002)" \s "Anderson" \c 1 ; rather, plaintiffs need only raise “substantial questions” as to the action's effects on the environment.  Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998) TA \l "Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208 (9th Cir. 1998)" \s "Blackwood" \c 1 .  The Supreme Court has clearly stated that an agency “bears the primary responsibility to ensure that it complies with NEPA.”  Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 765 (2004) TA \l "Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752 (2004)" \s "Pub. Citizen" \c 1 .  

The District Court erred in its judgment in three ways.  First, it afforded too much deference to the BLM by failing to ask whether BLM took a “hard look” at the effects of its actions.  Second, it improperly overlooked BLM’s decision provide a skewed analysis of alternatives.  Third, it arbitrarily failed to apply the statutory definition of “significant environmental effects” so as to exclude the Gather Plan.

A. The District Court Erred in Failing to Apply the Hard Look Doctrine.
Under the “arbitrary and capricious” standard under which courts evaluate an agency’s decision not to prepare an EIS, a court must “ensure that an agency has taken the requisite ‘hard look’ at the environmental consequences of its proposed action, carefully reviewing the record to ascertain whether the agency decision is founded on a reasoned evaluation of the relevant factors.”  Wetlands Action Network v. U.S. Army Corps of Eng’rs, 222 F.3d 1105, 1114 (9th Cir.2000) TA \l "Wetlands Action Network v. U.S. Army Corps of Eng’rs, 222 F.3d 1105 (9th Cir.2000)" \s "Wetlands Action Network" \c 1 .  Although courts may not substitute their judgment for that of an agency, deference is warranted only for agency decisions that are “fully informed and well-considered.”  Ctr. for Biological Diversity v. U.S. Dep’t. of Interior, 581 F.3d 1063, 1070 (9th Cir. 2009) TA \l "Ctr. for Biological Diversity v. U.S. Dep’t. of Interior, 581 F.3d 1063 (9th Cir. 2009)" \s "Ctr. for Biological" \c 1 .  Courts play a vital role in enforcing NEPA compliance by ensuring that agencies have taken a “hard look” at the environmental consequences of their proposed actions.  Id.; Blackwood TA \s "Blackwood" , 161 F.3d at 1212.  
The BLM clearly failed to take a “hard look” at the effects of its proposed action.  For example, the lower court’s deference to BLM decisions based on substandard data was improper.  Because the lower court stated that it had serious reservations about BLM’s calculation of AML, its unjustified deference is clearly erroneous and in violation of NEPA.  

 
Moreover, an EA may not satisfy NEPA’s “hard look” requirement if it contains unexplained internal contradictions.  See Soda Mountain Wilderness Council v. Norton, 424 F. Supp 2d 1241, 1270-71 (E.D. Ca. 2006) TA \l "Soda Mountain Wilderness Council v. Norton, 424 F. Supp 2d 1241 (E.D. Ca. 2006)" \s "Soda Mountain" \c 1 .  Here, the BLM’s EA contains unexplained internal contradictions.  For example, BLM cannot estimate the timeframe for its own proposed action, EA at 1 (“The gather would … continue until management objectives are met.”)—yet it justifies dismissing from further evaluation various alternatives in part because of their timeframe.  There are also contradictions between the EA and FONSI.  For example, the EA concedes that the effects of the experimental weaponry is uncertain, yet the FONSI completely denies any remaining uncertainties about the action’s effects.  
Such contradictions, as well as the issues in the discussions that follow, demonstrate that BLM did not give the issue a “hard look.”

B. The District Court Erred in Determining that the Environmental Assessment Sufficiently Examined Alternatives.
Though an EA need not address every hypothetical alternative scenario, it must give “full and meaningful consideration to all reasonable alternatives”.  North Idaho Cmty. Action Network v. U.S. Dep’t. of Transp., 545 F.3d 1147 (9th Cir. 2008) TA \l "North Idaho Cmty. Action Network v. U.S. Dep’t. of Transp., 545 F.3d 1147 (9th Cir. 2008)" \s "North Idaho Cmty. Action Network" \c 1 .  NEPA requires that the BLM meaningfully consider the alternative courses of action available.  Ctr. for Biological TA \s "Ctr. for Biological"  Diversity, 581 F.3d at 1074. TA\s "Ctr. for Biological Diversity" \c 1   The court reviews the agency's selection and discussion of alternatives under a “rule of reason” “in judging whether the agency described those alternatives necessary to permit a reasoned choice.”  Soda Mountain TA \s "Soda Mountain" , 424 F. Supp. 2d at 1264 (citing City of Angoon v. Hodel, 803 F.2d 1016, 1020 (9th Cir. 1986) TA \l "City of Angoon v. Hodel, 803 F.2d 1016 (9th Cir. 1986)" \s "Angoon" \c 1 ).  Here, the EA failed to meet NEPA’s requirements because it: (1) failed to consider viable alternatives; (2) failed to justify dismissing its alternatives; and (3) defined its objectives in unreasonably narrow terms so that only one action would accomplish the agency’s goals.  

First, BLM’s EA is insufficient because it failed to consider viable alternatives that would achieve its purpose of immediately reducing herd size.  See id. (citing Citizens for a Better Henderson v. Hodel, 768 F.2d 1051, 1057 (9th Cir.1985) TA \l "Citizens for a Better Henderson v. Hodel, 768 F.2d 1051 (9th Cir.1985)" \s "Better Henderson" \c 1 ).  Particularly because of the unknown risks from the proposed action’s use of untested weaponry, BLM had a duty to take a hard look at the effects of its proposed action; the BLM misleadingly justifies its use of this weaponry by referring to data from past gather plans that used no such weapons.  

The first alternative BLM failed to consider is helicopter dive-trapping without the use of experimental weaponry.  Considering that the EA itself states that BLM successfully conducted such gathers on three separate occasions in the past, this is the most obvious alternative to using weaponry of which the effects are uncertain.  Second, BLM failed to consider performing the gather on horseback, though the EA concedes this was the procedure before helicopter dive-trapping.  The reasonless omission of these alternatives from the EA demonstrates, at the very least, that BLM did not give a hard look to the available alternatives.  The lower court erred in accepting the EA’s uninformed analysis. 

Second, the EA’s analysis of alternatives is insufficient because it prematurely eliminated viable alternatives without proper explanation.  An agency’s rejection of an alternative must be based on reasoned analysis; thus, an EA is insufficient where an agency provides drawbacks to an alternative but fails to “explain why the only option was to eliminate it entirely.”  Soda Mountain TA \s "Soda Mountain" , 424 F. Supp 2d at 1264.  Here, BLM improperly eliminated from further analysis various proposed alternatives.  For example, BLM rejected the less expensive “Bait, Trap, Gather” alternative because it would “take several months” (EA at 5), yet it provided no reason a few months was too long a timeframe.  Because the BLM’s own proposed action has no clear timeframe and the EA does not estimate one, its elimination of the “Bait, Trap, Gather” alternative on these grounds is entirely disingenuous.  The “several months” justification is insufficient and fails to explain why the BLM’s only option was to eliminate the alternative entirely.  

Third, the EA defined its objectives in unreasonably narrow terms.  The Ninth Circuit has consistently held that an agency, in drafting an EA, “may not define the objectives of its action in terms so unreasonably narrow that only one alternative” accomplishes the agency’s stated goals.  Friends of Southeast’s Future v. Morrison, 153 F.3d 1059, 1066 (9th Cir. 1998) TA \l "Friends of Southeast’s Future v. Morrison, 153 F.3d 1059 (9th Cir. 1998)" \s "Morrison" \c 1  (internal quotations omitted); City of Carmel-by-the-Sea v. U.S. Dep’t of Transp., 123 F.3d 1142, 1155 (9th Cir.1997) TA \l "City of Carmel-by-the-Sea v. U.S. Dep’t of Transp., 123 F.3d 1142 (9th Cir.1997)" \s "Carmel-by-the-Sea" \c 1 .  The BLM has defined its objectives such that only action that can fulfill them is the one proposed by the BLM.  For example, BLM insists that herd reduction be “immediate” without explaining how minor differences in timeframe would affect the outcome.  Further, the BLM relies on stale data to support abandoning alternatives which do not immediately reduce the herd to the BLM’s range.  By defining an unreasonably narrow scope, the BLM is able to exclude various alternatives as failing to meet its stated purpose and need.  Such a manipulative exercise of agency authority cannot possibly satisfy NEPA.  
C. The District Court Erred in Finding that the Plan Would Not Significantly Affect the Environment.
          

 The regulations implementing NEPA define various criteria dictating whether an action is “significant.”  40 C.F.R. 1508.27 TA \l "40 C.F.R. 1508.27" \s "1508.27" \c 2 .  If any one of these factors is present, an agency's failure to prepare an EIS was in error.  See id.; Pub. Citizen v. Dep’t of Transp., 316 F.3d 1002, 1023 (9th Cir. 2003) TA \l "Pub. Citizen v. Dep’t of Transp., 316 F.3d 1002 (9th Cir. 2003)" \s "Dep't of Transp." \c 1  (“If [the agency’s] action is environmentally ‘significant’ according to any of these criteria, then [the agency] erred in failing to prepare an EIS.”).  See also 40 C.F.R. 1501.2 TA \l "40 C.F.R. 1501.2" \s "1501.2" \c 2 .  Because substantial questions exist as to the sufficiency of the EA and the appropriateness of its Finding of No Significant Impact, the District Court should have required the BLM to prepare an EIS.  
i. Localized Impacts
       
NEPA regulations require considering the localized impacts of agency action.  40 C.F.R. 1508.27 TA \s "1508.27" (a).  Where proposed action would have significant effects on animal populations in the local area, these local effects support a finding of significant impact.  Blackwood TA \s "Blackwood" , 161 F.3d at 1212;  Anderson TA \s "Anderson"  v. Evans, 314 F.3d 1006, 1019 (9th Cir. 2002) (requiring EIS to determine localized effects of whale hunt); Ocean Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846 (9th Cir. 2005) TA \l "Ocean Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846 (9th Cir. 2005)" \s "Ocean Advocates" \c 1  (requiring EIS to examine dock’s effects on the marbled murrelet, a small Pacific Northwest seabird).  Further, the Ninth Circuit has held that an EIS is required for the removal of wild horses from public lands because such action has significant effects both “on the rangelands [and] on the horses as well.”  Am. Horse Prot. Ass’n v. Andrus, 608 F.2d 811, 814-15 (9th Cir. 1979) TA \l "Am. Horse Prot. Ass’n v. Andrus, 608 F.2d 811 (9th Cir. 1979)" \s "Andrus" \c 1  (finding that removing large numbers of horses significantly affected the environment, and that the significance issue was unrelated to whether the agency’s judgment was proper). 
Here, BLM concedes that the plan would cut the wild horse population by more than half—indeed, it is their objective to do so.  It was arbitrary and capricious for the lower court to accept BLM’s outrageous claim that a drastic change to a wild animal population would have no significant effects on the local or surrounding environment. 

ii. Beneficial Environmental Effects 

    
An EIS is required for any significant environmental impacts; thus, the statutory definition of significant environmental impacts includes both adverse and beneficial impacts.  40 C.F.R. 1508.27 TA \s "1508.27"  (b)(1).  BLM's own analysis of the plan predicts numerous impacts on the environment, including significant effects on soil conditions and vegetative species (EA at 9).  By the BLM’s own admission, its proposed action is intended to cause significant positive environmental change from the status quo.  The lower court’s finding that BLM’s plan did not affect the environment was arbitrary and capricious.

iii. Scientific Uncertainty

      
NEPA requires preparation of an EIS where the effects of an agency’s proposed actions are “highly uncertain or involve unique or unknown risks.”  40 C.F.R. § 1508.27 TA \s "1508.27" (b)(5).  The Ninth Circuit has consistently held that an agency’s mere lack of knowledge cannot justify failure to conduct further inquiry by preparing an EIS.  Nat’l Parks & Conservation Ass’n v. Babitt, 241 F.3d 722, 732 (9th Cir. 2001) TA \l "Nat’l Parks & Conservation Ass’n v. Babitt, 241 F.3d 722 (9th Cir. 2001)" \s "Babitt" \c 1 ; Blackwood TA \s "Blackwood" , 161 F.3d 1208, 1213 (9th Cir. 1998).  Where further data collection may resolve uncertainty, NEPA requires that the agency prepare an EIS.  Ocean Advocates TA \s "Ocean Advocates" , 402 F.3d 846 (“lack of knowledge does not excuse the preparation of an EIS; rather it requires [the agency] to do the necessary work to obtain it”) (internal quotations omitted); Babitt, 241 F.3d at 732; Blackwood, 161 F.3d at 1213-14.  The Ninth Circuit has repeatedly stated that “general statements about ‘possible’ effects and ‘some risk’ do not constitute a ‘hard look’.”  Blackwood, 161 F.3d at 1213; Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir.1998) TA \l "Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372 (9th Cir.1998)" \s "Cuddy Mountain" \c 1 .  

Here, the EA is filled with this speculative language regarding the action’s effects on the horses and the surrounded environment, indicating a need for a more thorough analysis.  The EA concedes that the effects of the LRADs and ADS is uncertain, as they are experimental weapons never before used in this manner.  BLM never bothers to justify its desire to use such unconventional, bizarre means of gathering horses in this instance, and the lower court should not have accepted BLM’s unsubstantiated conclusions. 

The trend of the current horse population is also uncertain.  The EA’s evaluation of the population trend is based on data solely from one year, completely ignoring the possibility that the population has been rapidly declining on its own in recent years.  Further, the EA fails to estimate the future population of wild horses under the proposed action.  BLM claims it considered population models to estimate the future population under the "No Action Alternative", fails without justification to apply the same numerical modeling analysis to its proposed action.  
The EA’s analysis also fails to question the environmental effects on lands outside the gather area, such as where horses roam or graze, which might include protected areas.  See 40 C.F.R. § 1508.27 TA \s "1508.27" (b)(3).  Moreover, the BLM has not updated the “appropriate management level” since it did so in 1992, failing entirely to account for any environmental changes for nearly two decades.  Indeed, BLM cannot even say for certain that the increased horse population had any causal relationship to range deterioration.  This clearly indicates that further investigation would be beneficial.  
III. The District Court erred when it held that the balance of hardships did not favor the Plaintiffs.
Plaintiffs have raised sufficient concerns to justify tipping the balance of hardships in their favor.  The District Court failed to properly weigh the public interest in preserving the Rafiki Range horse herd.  Because Congressional intent, indicated by WFHBA and NEPA, strongly favors preserving the viability of the herd, the Court should have factored in all short- and long-term risks to the herd.  See 16 U.S.C. § 1331 (noting that wild horses are “fast disappearing from the American scene”); Stormans, Inc. v. Selecky, 586 F.3d 1109, 1138-39 (9th Cir. 2009) TA \l "Stormans, Inc. v. Selecky, 586 F.3d 1109 (9th Cir. 2009)" \s "Stormans" \c 1  (citing Golden Gate Rest. Ass’n v. County of S.F., 512 F.3d 1112, 1127 (9th Cir. 2008) TA \l "Golden Gate Rest. Ass’n v. County of S.F., 512 F.3d 1112 (9th Cir. 2008)" \s "Golden Gate" \c 1  (“The public interest may be declared in the form of a statute.”)).  

Although Courts typically defer to well-founded agency predictions, see Winter v. Natural Resources Defense Council, Inc., 129 S. Ct. 365, 378 (U.S. 2008) TA \l "Winter v. Natural Resources Defense Council, Inc., 129 S. Ct. 365 (U.S. 2008)" \s "Winter" \c 1 , they are not required to defer to an agency’s stale data when considering the balance of hardships.  See Ctr. for Biological TA \s "Ctr. for Biological"  Diversity, 581 F.3d at 1070.  Instead, the Court essentially asks that Plaintiffs prove their position is most beneficial to the horses, without asking the BLM to do the same.  The Court should have granted less weight to BLM’s predictive data because it rests largely on speculation.  See Stormans TA \s "Stormans" , 586 F.3d at 1139 (“[C]onsequences must not be too remote, insubstantial, or speculative and must be supported by evidence”).  The only “likely consequences” of BLM’s action, as conceded in the EA, would be the trauma of an entire herd and even the resulting death of at least a handful of horses.  See id.  

The narrow, temporary injunction Plaintiffs seek would be but a short-term impetus to the eventual goal of proper herd management.  Because the injunction does not preclude future, less “experimental” wild horse gathers, the Court improperly weighed BLM’s evidence that doing nothing would have negative results; the Court should have limited itself to weighing the effects of this particular injunction.  In fact, the issuance of such injunction, insofar as it required BLM to prepare an EIS, would allow BLM to redraft its plan and in the meantime would foster the gathering of much-needed scientific data regarding the herd.  The injunction sought by Plaintiffs is narrowly tailored to this purpose, affecting only this particular BLM gather plan.  The Court’s reasoning blows up the scope of agency power by justifying deference to unwise agency decisions merely because an agency claims the status quo is and will always be the only alternative. 
CONCLUSION


For the foregoing reasons, the Court should vacate the District Court’s decision, and grant Plaintiff’s injunction barring the Bureau of Land Management from implementing its proposed capture plan in the Rafiki Mountains Wild Horse Range. 

Respectfully submitted,
Team # 12
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