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III.

THE NEW SUMMARY JUDGMENT MOTION:
THE MOTION TO DISMISS UNDER /QBAL AND TWOMBLY

by
Suja A. Thomas”

This Symposium Article argues that the motion to dismiss is the new
summary judgment motion. In Igbal v. Ashcroft and Bell Atantic
Corp. v. Twombly, the Supreme Court created a new standard for
granting motions to dismiss under Rule 12(b)(6). Under the standard, a
court decides whether a claim is plausible. This new plausibility
standard is converging with the standard for summary judgment under
Rule 56. Not coincidentally, the motion to dismiss appears to be having
some of the same effects as swmmary judgment, including on the
dismissal of employment discrimination claims. Moreover, as a result of
the similarities between the motion to dismiss and the summary judgment
standards, the Supreme Court case of Swierkiewicz v. Sorema N.A.,
which concerned the standard by which courts dismiss employment
discrimination claims under Rule 12(b)(6), effectively may be dead. This
Article concludes that the differences between the motion to dismiss and
summary judgment call into question the propriety of Igbal and
Twombly.
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I. INTRODUCTION
Civil procedure scholars have extensively discussed the new Rule

12(b) (6) standard articulated by the Supreme Court in Asheroft v. Igbal
and Bell Atlantic Corp. v. Twombly." In this discourse, however, an

' 129 S. Ct. 1937 (2009).

* 127 S. Ct. 1955 (2007); see Robert G. Bone, Twombly, Pleading Rules, and the
Regulation of Court Access, 94 TowA L. REv. 873 (2009) [hereinafter Bone, Pleading
Rules] (arguing Twombly’s plausibility standard is not a significant change and can be
justified); Robert G. Bone, A Proceduralist’s Perspective on Court Access After Twombly,
GCP: ONLINE MAG. FOR GLOBAL PoL’Y (No. 2), July 2009 (same); Robert G. Bone,
Plausibility Pleading Revisited and Revised: A Comment on Ashcroft v. Igbal, 85 NOTRE
DAME L. REv. (forthcoming 2010), available at http://ssrn.com/abstract=1467799
(arguing that Igbal is a stricter, less justifiable standard than Twombly); Stephen
Brown, Reconstructing Pleading: Twombly, Igbal, and the Limited Role of the Plausibility
Inquiry, 43 AKRON L. REV. (forthcoming 2010), available at
http://ssrn.com/abstract=1469638 (arguing that the importance of plausibility
analysis has been overstated); Stephen B. Burbank, Pleading and the Dilemmas of
“General Rules,” 2009 Wis. L. REv. 535 (2009) [hereinafter Burbank, General Rules]
(commenting on Geoffrey Miller’s Tellabs article, as well as Twombly and Igbal prior to
final Igbal decision); Stephen B. Burbank, Pleading and the Dilemmas of Modern
American Procedure, 93 JUDICATURE 109 (2009) (revising and extending Wisconsin
article after Igbal); Kevin M. Clermont & Stephen C. Yeazell, Inventing Tests,
Destabilizing  Systems, 95 IowA L. Rev. (forthcoming Mar. 2010), available at
http://ssrn.com/abstract=1448796 (arguing that Igbal and Twombly set up a new test,
that is unpredictable and disruptive to the civil litigation system); Scott Dodson,
Federal Pleading and State Presuit Discovery, 14 LEWIS & CLARK L. REv. 43 (2010)
(discussing presuit discovery as possible solution to new pleading rules); Robin ]J.
Effron, The Plaintiff Neutrality Pleading Principle: Complex Litigation in the Era of Twombly
and Igbal, 51 WM. & MARy L. Rev. (forthcoming 2010), http://ssrn.com/
abstract=1522171 (discussing the impact of Igbal and Twombly on class actions);
Richard A. Epstein, Twombly, After Two Years: The Procedural Revolution in Antitrust
That Wasn’t, GCP: ONLINE MAG. FOR GLOBAL PoL’y (No. 2), July 2009 (arguing that
Twombly will not have a significant effect on antitrust or civil procedure); Edward A.
Hartnett, Taming Twombly, 158 U. PA. L. REV. (forthcoming 2010), available at
http://ssrn.com/abstract=1452875 (arguing that Igbal and Twombly need not be
viewed as constituting significant changes to procedure); Mark Herrmann, James M.
Beck & Stephen B. Burbank, Debate, Plausible Denial: Should Congress Overrule Twombly
and Igbal, 158 U. PA. L. REv. PENNUMBRA 141 (2009) (debating the propriety of Igbal
and Twombly); Arthur R. Miller, Access v. Efficiency: Reflections on the Consequences of
Twombly and Igbal, GCP: ONLINE MAG. FOR GLOBAL PoL’Y (NO. 2), July 2009 (arguing
that the pleading standards in Igbal and Twombly impede access to federal courts);
Caroline Mitchell & David Wallach, Ashcroft v. Iqbal: Taking Twombly a Step Further,
GCP: ONLINE MAG. FOR GLOBAL POL’Y (No. 2), July 2009 (stating that after Igbal and
Twombly, courts have more discretion to dismiss cases and the impact of the decisions
will not be clear until more courts of appeals cases are decided); Elizabeth M.
Schneider, The Changing Shape of Federal Civil Pretrial Practice: The Disparate Impact on
Civil Rights and Employment Discrimination Cases, 158 U. PA. L. REV. (forthcoming 2010)
(discussing the impact of Igbal and Twombly on civil rights and employment
discrimination cases); Joseph A. Seiner, Afier Igbal, 45 WAKE FOREST L. REvV.
(forthcoming 2010), available at http://ssrn.com/abstract=1477519 (setting forth a
pleading framework for employment discrimination plaintiffs after Igbal); Dawinder
S. Sidhu, First Korematsu and now Ashcroft v. Iqbal: The Latest Chapter in the Wartime
Supreme Court’s Disregard for Claims of Discrimination, 58 BUFF. L. REV. (forthcoming
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interesting development has not been explored.” The standard for the
motion to dismiss has evolved in such a way as to make the motion to
dismiss the new summary judgment motion. Despite different words in
Federal Rules of Civil Procedure 12(b)(6)* and 56° and no discovery
before dismissal under 12(b)(6), the 12(b)(6) dismissal standard is
converging with the standard for summary judgment. Moreover, the
motion to dismiss under the new summary judgmentlike standard may
have effects similar to those experienced under summary judgment,
including a significant use of the procedure by courts, a related increased

2010), available at http://ssrn.com/abstract=1478787 (arguing that Igbal was
incorrectly decided and making analogies to Korematsu); Douglas G. Smith, The
Evolution of a New Pleading Standard: Ashcroft v. Igbal, 88 OR. L. REv. (forthcoming
2010), available at http://ssrn.com/abstract=1463844 (describing Twombly and Igbal
and arguing that correctly weak claims will not survive); A. Benjamin Spencer, Igbal
and the Slide Toward Restrictive Procedure, 14 LEWIS & CLARK L. Rev. 185 (2010)
(criticizing Igbal for eroding the taking-facts-as-true assumption of motion to dismiss
and the liberal ethos of civil procedure); Adam N. Steinman, The Pleading Problem, 62
STAN. L. REv. (forthcoming 2010), available at http://ssrn.com/abstract=1442786
(arguing that his “plain pleading theory” reconciles pre-Twombly cases, Twombly, and
Igbal); Howard M. Wasserman, Iqbal, Procedural Mismaltches, and Civil Rights Litigation,
14 LEwIS & CLARK L. REv. 157 (2010) (discussing the influence of Igbal and Twombly
on civil rights litigation).

° 1 briefly concluded after Twombly that “[t]he motion to dismiss is fast becoming
the new summary judgment motion.” Suja A. Thomas, Why the Motion to Dismiss Is Now
Unconstitutional, 92 MINN. L. REV. 1851, 1890 (2008). Professor Benjamin Spencer also
discussed this change, stating that “the Twombly Court effectively has moved the
summary judgment evaluation up to the pleading stage.” A. Benjamin Spencer,
Plausibility Pleading, 49 B.C. L. REv. 431, 486-87 (2008). Professors Clermont and
Yeazell have stated that, with the significant difference that no discovery occurs
before the motion to dismiss, the new plausibility test for the motion to dismiss
otherwise “appears equivalent to the standard of decision for summary judgment. . . .
Both motions ask whether a factual assertion is reasonably possible.” Clermont &
Yeazell, supra note 2 (manuscript at 15-16). Professors Clermont and Yeazell also
distinguish the two standards stating that the motion to dismiss standard tests only
the ultimate liability inference whereas the summary judgment standard also tests the
plausibility of alleged facts. See id. (manuscript at 16 n.47).

Professor Richard Epstein has argued differently that prior to discovery, a court
should dismiss a case where the claim is based solely on easily accessible public
information, the defense relies on like information, and the court finds the claim
implausible based on this information. See Richard A. Epstein, Bell Atlantic v.
Twombly: How Motions to Dismiss Become (Disguised) Summary Judgments, 25 WASH. U.
J.L. & PoL’y 61 (2007). Epstein argued that in Twombly, the motion to dismiss was a
disguised summary judgment motion because the information that the Court used to
find the claim implausible was publicly available and included information outside of
the pleadings. See id. He argued that these types of dismissals before discovery should
occur regularly, particularly in complex cases where the claims are based solely on
public information. See id. Professor Epstein’s argument can be distinguished from
the argument in this Article. This Article argues that the motion to dismiss is the new
summary judgment motion because the motions have similar standards and possibly
similar effects. I also argue more generally that the new standard is inappropriate for
several reasons. See infra Part I11.

* FED.R. CIv. P. 12(b) (6).

* FED.R. CIv. P. 56.
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role for judges in litigation, and a corresponding increased dismissal of
employment discrimination cases. This Article describes the similarities
between the motion to dismiss and the motion for summary judgment,
and also explains how, as a result of these similarities, Swierkiewicz v.
Sorema N.A." effectively may be dead. This Article further proposes that
convergence of the standards at the same time that there are significant
differences in the motions, including discovery, cost, and the role of the
courts, calls into question the propriety of the changes under Igbal and
Twombly.

II. THE NEW SUMMARY JUDGMENT MOTION

The motion to dismiss is the new summary judgment motion. To
understand how this metamorphosis has occurred, this Part discusses the
standard for the motion for summary judgment and the standard for the
motion to dismiss, and then compares the two standards. Next, this Part
describes how the motion to dismiss may have some of the same effects as
summary judgment. Finally, this Part shows how employment
discrimination pleading may be affected by this shift to a summary
judgment-like standard.

A.  Similar Standards Under Summary Judgment and the Motion to Dismiss

1. The Motion for Summary Judgment

Scholars previously have described the history of the development of
summary judgment in the United States. Briefly, the American procedure
has been said to take its roots from a mid-nineteenth century English
procedure.” To expedite the collection of debt owed to the plaintiff by
the debtor defendant, the plaintiff could move for summary judgment
against the defendant where no dispute existed regarding the existence
of an agreement between the plaintiff and the defendant.” American
summary judgment significantly expanded the English procedure,
among other things, to permit all parties to move for summary judgment
and to permit summary judgment in all types of cases.” Under Federal
Rule of Civil Procedure 56(c), adopted in 1938, a court orders summary
judgment “if the pleadings, the discovery and disclosure materials on file,
and any affidavits show that there is no genuine issue as to any material

° 534 U.S. 506 (2002).

" See, e.g., FED. R. C1v. P. 56 advisory committee’s note (1937); John A. Bauman,
The Evolution of the Summary Judgment Procedure: An Essay Commemorating the Centennial
Anniversary of Keating’s Act, 31 IND. L.J. 329 (1956); Stephen B. Burbank, Vanishing
Trials and Summary Judgment in Federal Civil Cases: Drifting Toward Bethlehem or
Gomorrah?, 1 J. EMPIRICAL LEGAL STUD. 591, 592, 602 (2004).

* See, e.g., Burbank, supra note 7; Arthur R. Miller, The Pretrial Rush to Judgment:
Are the “Litigation Explosion,” “Liability Crisis,” and Efficiency Clichés Eroding Our Day In
Court and Jury Trial Commitments?, 78 N.Y.U. L. REv. 982, 101617 (2003).

? See, e.g., Burbank, supra note 7, at 592.
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fact and that the movant is entitled to judgment as a matter of law.”" In
describing summary judgment prior to 1986, the year when the Supreme
Court decided the trilogy of summary judgment cases, Judge Wald
stated that:

The prevailing wisdom for many decades was that summary
judgment was the exception, not the rule, and courts were expected
to be tougher on the movants than on the parties resisting it. A
movant was required to point to actual evidence in the record
showing an absence of a disputed issue of material fact."

This wisdom seemed to change in 1986, when the trilogy of Supreme
Court cases on summary judgment began to guide summary judgment.”
While scholars disagree on the path that procedure was already taking
when the trilogy was decided in 1986," courts use the standards set forth
in the trilogy on a daily basis.” In the first case, Matsushita Electric
Industrial Co. v. Zenith Radio Corp., the plaintiffs alleged that defendants
had conspired, in violation of the antitrust laws, to sell televisions in
Japan for artificially high prices and also to sell televisions in the United
States for low prices to drive the plaintiffs from the television market."
The district court granted the defendants’ motion for summary
judgment, and the Third Circuit reversed.” The Supreme Court
established that after the party moving for summary judgment has
satisfied its burden, the non-movant “must do more than simply show
that there is some metaphysical doubt as to the material facts.”" The

" FED. R. CIv. P. 56(c). Professor Burbank has described Rule 56 as a “radical
new rule” and as “an experiment backed up by little relevant experience, let alone
data.” Burbank, supra note 7, at 592, 602.

Although the defendant may move for summary judgment at any time until thirty
days after the close of all discovery, courts have tended to entertain the motion after
discovery. See FED. R. CIv. P. 56(c); ¢f. Epstein, supra note 3, at 70.

" Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986);
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986); Celotex Corp. v. Catrett, 477
U.S. 317 (1986).

" Patricia M. Wald, Summary Judgment at Sixty, 76 TEX. L. Rev. 1897, 1905 (1998)
(footnote omitted) (citing CHARLES ALLEN WRIGHT ET AL., 10A FEDERAL PRACTICE AND
PROCEDURE § 2728, at 178-93 (2d. ed. 1983)); see, e.g., Adickes v. S.H. Kress & Co., 398
U.S. 144, 157 (1970) (holding that the moving party has the burden to show the
absence of a disputed issue of material fact).

" See Wald, supra note 12, at 1907.

" See Suja A. Thomas, Why Summary Judgment Is Unconstitutional, 93 VA. L. REV.
139, 140 n.3 (2007) (comparing Professor Redish’s argument that the trilogy was at
least responsible in part for the reduction in the number of trials with Professor
Burbank’s argument that summary judgment began to affect the reduction in trials
prior to the trilogy, and with Joseph Cecil’s data that the trilogy has not had the effect
on the increase of summary judgment that was previously thought).

¥ See, e.g., Adam N. Steinman, The Irrepressible Myth of Celotex: Reconsidering
Summary Judgment Burdens Twenty Years After the Trilogy, 63 WASH. & LEE L. REv. 81
(2006) (discussing the impact of the trilogy on federal litigation).

" 475 U.S. at 577-78.

" See id. at 578-80.

" Id. at 586.
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Court emphasized the language in Rule 56(e) that the non-movant “must
come forward with ‘specific facts showmg that there is a genuine issue for
rial.”" The Court held that no genuine issue for trial exists if, when
lookmg at all of the ev1dence ‘a rational trier of fact” could not find for
the non-moving party " A claim cannot be 1mplau51ble and must be
more than simply “consistent” with illegal behavior.”” When reviewing the
motion, the court must look at “the inferences to be drawn from the
underlylng facts... in the light most favorable” to the non-moving
party * However, the inferences favorlng the non-movant must be viewed
“in light of the competing inferences.” In the absence of other evidence
that would make the conspiracy plausible, the Court decided that the
motion for summary Judgment should be granted on remand.” Under
the evidence presented, conspiracy by the defendants was not plausible
because defendants had no rational motive to conspire. Moreover, the
Court stated that the defendants’ conduct was consistent with “equally
plausible” legal action.” In the dissent, Justice White, joined by Justices
Brennan, Blackmun, and Stevens, criticized the plausibility standard set
forth by the majority stating that the standard permitted the weighing of
evidence which the Court had not previously accepted as part of the
standard for summary judgment.” The dissent further described the
plausibility standard as one whereby judges improperly determined
whether inferences of conspiracy were “more probable than not.””’

In the next case, Anderson v. Liberty Lobby, Inc., the plaintiff sued the
defendants for libel in connection with the defendants’ publication of
two artlcles that described the plaintiff as, among others thlngs a neo-
Nazi.” The defendants moved for summary judgment, arguing that the
plaintiff could not prove actual malice.” The district court granted the
motion, and the D.C. Circuit affirmed in part and reversed in part.” In its
review of the decision below, the Supreme Court stated that “some alleged
factual dispute” was insufficient for the plaintiff to survive summary

¥ Id. at 587 (quoting FED. R. CIv. P. 56(e) (2006) (amended 2007) (emphasis
added)).

20 Id.

' Id. at 587-88.

:22 Id. at 587 (quoting United States v. Diebold, Inc., 369 U.S. 654, 655 (1962)).

¥ Id. at 588. The district court had found that the inferences of conspiracy were
not reasonable because evidence showed that the plaintiffs were not injured.
Moreover, the defendants’ behavior more plausibly was to compete, not to
monopolize. See id. at 579. The court of appeals reversed, finding evidence of a
conspiracy though the Supreme Court noted in its review that the court of appeals
did not decide whether legal behavior was as likely as illegal behavior. See id. at 581.

™ See id. at 597-98.

“ Id. at 596-97.

* Id. at 598-607 (White, J., dissenting).

¥ Id. at 600-01.

* 477 U.S. 242, 244-45 (1986).

¥ 1d. at 245.

¥ Id. at 246-47.
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judgment.” There must be a genuine issue of material fact, and such an
issue exists if “a reasonable jury could return a verdict for the nonmoving
party.”” If the plaintiff's evidence was “not significantly probative,”
summary Judgment could be granted.” The Court further stated that

“the genulne issue’ summary judgment standard [was] ‘very close’ to the
‘reasonable j Jury directed verdict standard.”” The difference was mainly

“procedural,” with summary judgment occurring on documentary
evidence and the directed verdict occurring after evidence had been
admitted at trial.” The question under both was “whether the evidence
presents a sufficient disagreement to require submission to a jury or
whether it is so one-sided that one party must prevail as a matter of law.””
The Court further stated that “the judge must ask himself not whether he
thinks the evidence unmistakably favors one side or the other but
whether a fair- mlnded jury could return a verdict for the plaintiff on the
evidence presented.”” The Court also stated that the facts of the plaintiff
were to be taken as true, and “justifiable inferences” were to be drawn for
the plaintiff.” The Court held that the plaintiff must prove actual malice
by clear and convincing evidence at the summary judgment stage 1n First
Amendment cases, just as the plaintiff was required to do at trial,” and
the Court vacated and remanded the case.” In his dissent, Justlce
Brennan criticized the summary judgment standard set forth by the
majority, including that a judge decides whether a reasonable jury could
find for the plaintiff or whether the evidence is one-sided for a party or
significantly probative.” Justice Brennan stated that the standard
established by the ngonty was more difficult than the requirement in
Matsushita of only ‘more than ‘some metaphysical doubt as to the
material facts.””"” He concluded that:

In my view, the Court’s result is the product of an exercise akin to
the child’s game of “telephone,” in which a message is repeated
from one person to another and then another; after some time, the
message bears little resemblance to what was originally spoken. In
the present case, the Court purports to restate the summary

' Id. at 247-48.

* Id. at 248.

' Id. at 249-50.

" Id. at 251 (quoting Bill Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 745
n.11 (1983)).

* Seeid.

* Id. at 251-52.

" Id. at 252. Thus, “a scintilla of evidence” is not enough to survive summary
judgment. /d.

* Id. at 255.

' Id. at 255-56.

' Seeid. at 257.

" See id. at 258-68 (Brennan, J., dissenting).

¥ See id. at 260-61 (quoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586 (1986)).
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judgment test, but with gach repetition, the original understanding
is increasingly distorted. ™

He stated that while the majority said that courts were not to weigh
evidence, the standard established by the majority required courts to
perform such an analysis.” Justice Rehnquist, joined by Chief Justice
Burger, also dissented. He criticized the application of the clear and
convincing standard to the summary judgment stage, including that
courts would have difficulty applying this standard.”

In the third case in the trilogy, Celotex Corp. v. Catrelt, the plaintiff
sued the defendant asbestos company, among others, for the wrongful
death of her husband who had been exposed to asbestos.”” The district
court granted the defendants’ motion for summary judgment, and the
D.C. Circuit reversed.” In reviewing the decision below, the Supreme
Court stated that the moving party was not required to “negatf[e]” the
non-moving party’s claim.” The non-moving party had the burden to
show the essential elements of her claim for which she had the burden of
proof at trial, and where she did not, there was no genuine issue of
material fact.” The Court quoted language from Anderson that the
“‘standard [for granting summary judgment] mirrors the standard for a
directed verdict.””™ Here, the Court remanded the case for a
determination of whether the plaintiff had met her burden.” The Court
emphasized that the “[sJummary judgment procedure is properly
regarded not as a disfavored procedural shortcut, but rather as an
integral part of the Federal Rules as a whole, which are designed ‘to
secure the just, speedy and inexpensive determination of every action.”””
It further stated that given notice pleading, summary judgment was the
procedure by which “factually insufficient” claims could be dismissed
before trial.” In the dissent, Justice Brennan, joined by Chief Justice
Burger and Justice Blackmun, criticized that it was unclear what the

' Id. at 264-65.

" See id. at 266-67. Justice Brennan also stated his concern that the jury trial
right may be violated. See id. at 267-68. Additionally, Justice Brennan discussed the
difficulty of distinguishing between the preponderance and the clear and convincing
standards. See id. at 267-68.

* See id. at 268-73 (Rehnquist, J., dissenting).

" 477U.S. 317, 319 (1986).

7.

* Id. at 322-23.

See id. Judge Wald discussed the “prevailing wisdom” prior to the trilogy
regarding the burdens of summary judgment motions. See supra text accompanying
note 12. Judge Wald was a part of the panel that decided Celotex in the D.C. Court of
Appeals and whose opinion was reversed by the Supreme Court. Catrett v. Johns-
Manville Sales Corp., 756 F.2d 181 (D.C. Cir. 1985), rev’d sub nom. Celotex Corp., 477
U.S. 317.

" Celotex Corp., 477 U.S. at 323 (alteration in original) (quoting Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 250 (1986)).

" Id. at 326-28.

* Id. at 327 (quoting FED. R. CIV. P. 1).

.
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majority required the party moving for summary judgment to prove.”
Justice Brennan also stated that the defendant had not met its burden in
moving for summary judgment.” The plaintiff had presented evidence
that the decedent was exposed to the defendant’s asbestos, and the
defendant did not show the inadequacy of this evidence.”

2. The Motion to Dismiss

Prior to the promulgation of the Federal Rules of Civil Procedure,
various pleading rules existed under English law, state law and federal
law that included technical pleading and code pleading.” Under English
law, plaintiffs were required to plead the correct form of the action, and
under the subsequent code pleading in the United States, plaintiffs were
required to plead the cause of action and facts specific to the elements of
the cause of action.” These pleading standards were criticized, and under
the Federal Rules, therpleading requirements were changed to require
only notice of a claim.” Under Rule 8(a)(2), “[a] pleading that states a
claim for relief must contain . . . a short and }G)lain statement of the claim
showing that the pleader is entitled to relief,” * and under Rule 12(b) (6),
the defendant may move to dismiss by asserting that the plaintiff has
“fail[ed] to state a claim upon which relief can be granted.”h1

Conley v. Gibson” governed the interpretation of the motion to
dismiss under Rules 8 and 12(b) (6) for fifty years prior to the decisions
in Igbal and Twombly.” In Conley, the plaintiffs, who were black employees
of a railroad, alleged that the railroad had illegally discharged them and
that the defendant union had breached its duty of fair representation
under the Railway Labor Act.” By not helping them as they did white
employees, the defendant discriminated against them because of their

54

See id. at 329-37 (Brennan, J., dissenting).
Id.

® Id. at 334-37. Justice Stevens dissented separately on the basis of the
defendant’s original reason for moving for summary judgment regarding whether the
plaintiff could prove exposure. See id. at 337-39 (Stevens, J., dissenting).

After studying summary judgment under the trilogy in her Circuit, Judge Wald
expressed concern regarding summary judgment “being stretched far beyond its
originally intended or proper limits.” Wald, supra note 12, at 1917. She argued that
both the purpose of the rule as well as the text bring into question the interpretation
of summary judgment. Id. at 1897-98, 1917. See also generally) EDWARD BRUNET &
MARTIN H. REDISH, SUMMARY JUDGMENT: FEDERAL LAW AND PRACTICE (3d ed. 2006)
(discussing summary judgment).

7 See, e.g., 5 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
PROCEDURE § 1202, at 93 (3d ed. 2004 & Supp. 2009); Emily Sherwin, The Jurisprudence
of Pleading: Rights, Rules, and Conley v. Gibson, 52 How. L.J. 73, 76 (2008).

% See, e.g., 5 WRIGHT & MILLER, supra note 57, § 1202, at 93.

* See, e.g., id. § 1202, at 93-94.

* FED.R. CIv. P. 8(a) (2).

" Fep.R. CIv. P. 12(b) (6).

* 355 U.S. 41 (1957).

* See 5 WRIGHT & MILLER, supra note 57, at 93-94.

" See Conley, 355 U.S. at 43.

55
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race.” The district court granted the defendant’s motion to dismiss, and
the Fifth Circuit affirmed.” Among other things, the Supreme Court
considered whether the plaintiffs had failed to state a claim upon which
relief could be granted under Rule 12(b) (6) " The Court stated:

In appraising the sufficiency of the complaint we follow, of course,
the accepted rule that a complaint should not be dismissed for
failure to state a claim unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim which
would entitle him to relief.”

The Court also stated that “specific facts” in support of the general
allegations were not required because Rule 8 did not require more than
notice.” The Court quoted the “short and plain statement of the claim”
language of Rule 8 requiring that defendant be given only fair notice of
the claim, and the Court cited the forms appended to Rule 8 as
illustrative of this simple notice requirement.” The Court also mentioned
“the liberal opportunity for discovery” as a way by which disputed issues
could be narrowed later in a case and, in support, cited, among other
things, the summary judgment rule.”” Quoting Rule 8(f) that “all
pleadings shall be so construed as to do substantial justice,” the Court
concluded that Rule 8 had been satisfied, and the motion to dismiss
under 12(b) (6) should not be granted.” Under the precedent of Conley,
the wisdom was that a case was rarely dismissed upon a motion to dismiss
for failure to state a claim.”

In Bell Atlantic Corp. v. Twombly, fifty years later in 2007, the Supreme
Court significantly changed the standard for the motion to dismiss.” The

Y.

" Id. at 43-44.

" Seeid. at 45.

* Id. at 45-46. The Court cited three cases in support of this proposition,
including Leimer v. State Mutual Life Assurance Co., 108 F.2d 302 (8th Cir. 1940). In
Leimer, the Eighth Circuit explained that a defendant making a Rule 12(b) (6) motion
“admit[s] the existence and validity of the claim as stated, but challenges the right of
the plaintiff to relief thereunder. Such a motion, of course, serves a useful purpose
where, for instance, a complaint states a claim based upon a wrong for which there is
clearly no remedy, or a claim which the plaintiff is without right or power to assert
and for which no relief could possibly be granted to him, or a claim which the
averments of the complaint show conclusively to be barred by limitations.” Id. at 305—
06.

% Conley, 355 U.S. at 47.

" Id. (quoting FED. R. CIv. P. 8(a) (2))

" Id. at 47-48.

™ Id. at 48 (quoting FED. R. C1v. P. 8(f) (2006) (amended 2007)).

™ See 5B WRIGHT & MILLER, supra note 57, § 1357, at 557. This wisdom has been
called into question by a recent study which suggests that courts granted motions to
dismiss much more often than was thought under Conley. Patricia W. Hatamyar, The
Tao of Pleading: Do Twombly and Iqbal Matter Empirically?, 59 AMm. U. L. REV.
(forthcoming 2010) (manuscript at 31), available at http://ssrn.com/abstract=
1487764.

™ 127 S. Ct. 1955 (2007).
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