
I.  Framing the Issue

The epidemic of child-victimization is a problem of national concern.  The 
National Survey of Children’s Exposure to Violence, the most comprehensive 
study of the incidence and prevalence of children’s exposure to violence conducted 
to date, confirms that the majority of children in our society are exposed to 
violence in their daily lives.1  More than 60% of the children age 17 and younger 
who were surveyed between January and May 2008 were exposed to violence 
in the prior year, with nearly half subject to assault (46.3%), roughly a quarter 
falling victim to robbery, vandalism, or theft (24.6%), and a significant percentage 
reporting child maltreatment (10.2%) or sexual abuse (6.1%).2,3

When children (whether they are infants or adolescents) are abused or victimized 
and the offense is reported to the authorities, both law enforcement and social 
services may respond to the report.  In some cases, the reported violence 
eventually results in prosecution in the criminal or juvenile delinquency courts.  
This means that child-victims may find themselves thrust into a myriad of 
unfamiliar justice systems and court processes.  

Notably, more than thirty state constitutional amendments and every state and 
federal statutory scheme provide crime victims—including child-victims—
with general rights to privacy, protection, participation, and financial recovery.  
Additionally, laws have been passed that provide protections tailored specifically 
to the needs of child-victims.4  Navigation of the legal systems involved in 
responding to crime against child-victims is incredibly complex, even for trained 
lawyers, and it is entirely unsurprising that child-victims struggle to comprehend 
and traverse the legal landscapes they face.  Without effective legal representation, 
child-victims and their family members often lack the knowledge and skill to 
assert and seek the protection of their victims’ rights, and these statutory and 
constitutional entitlements remain largely unfulfilled paper promises.

Children victimized by crime are one of the most vulnerable victim populations 
and, in addition to the challenges facing all crime victims, they confront additional 
hurdles to accessing justice that do not necessarily plague adult victims of crime.  
As the 1982 President’s Task Force on Victims of Crime noted, “[c]hild victims 
of crime are especially handicapped . . . [T]he . . . system distrusts them, . . . puts 
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sure “that children’s views are heard in legal 
proceedings.”12 

Ensuring that victims—including child-victims—
are empowered to assert their rights and 
participate in the justice system to the extent they 
desire is the impetus behind many victims’ rights 
provisions.  As the Ninth Circuit has noted, “[t]
he criminal justice system has long functioned 
on the assumption that crime victims should 
behave like good Victorian children – seen but 
not heard.”13  The promulgation of victims’ rights 
law was designed to “change this by making 
victims independent participants in the criminal 
justice process.”14  

The traditional attorney function is the role 
that has been approved and promoted by 
several national organizations in the context of 
representation for children involved in abuse 
and neglect cases.  For example, the ABA 
expresses “a clear preference” for a lawyer 
acting as a “child’s attorney . . . who provides 

legal services for a child 
and who owes the same 
duties of undivided 
loyalty, confidentiality, and 
competent representation 
to the child as is due an 
adult client.”15  The ABA’s 
position is that, “[i]n all but 
the exceptional case, such 
as with a preverbal child, 
the child’s attorney will 
maintain this traditional 

relationship with the child client.”16  If a child 
is unable to express a preference, such as in 
the case of a preverbal child or a child who is 
unable to understand the legal or factual issues 
involved, “the child’s attorney shall make a good 
faith effort to determine the child’s wishes and 
advocate accordingly or request appointment of a 
guardian ad litem.”17

The National Association of Counsel for 
Children agrees that “[c]hildren need an 
opportunity to present their positions to the 
court through counsel”18 and further specifies 
that when the client-directed model cannot be 
implemented, a lawyer may either “call for the 

special barriers in their path of prosecuting their 
claims to justice[, and] . . . seems indifferent to 
the legitimate special needs that arise from their 
participation.”5  Without legal representation, 
not only may child-victims be unable to enforce 
their rights, but they may not even be capable 
of gaining a meaningful understanding of them.  
Recognizing this, the American Bar Association 
(ABA) recommended in 2009 that laws and 
policy be changed “to provide that child victims 
of criminal conduct have independent attorneys 
who can assist them in accessing applicable 
victims’ rights.”6  The question, then, is whether 
child-victims can be best assisted by lawyers 
functioning in the traditional role of an attorney 
or by lawyers serving as guardians ad litem 
(GALs).7

II.  The Benefits and Drawbacks of Traditional 
Attorney Representation

Lawyers representing child-victims who function 
in the traditional attorney role are bound by the 
same ethical rules that apply 
to attorneys representing 
any other type of client.  For 
example, the lawyer must be 
competent to represent the 
child-victim, the lawyer must 
maintain the confidentiality 
of information relating to 
the representation of a child-
victim, the lawyer must keep 
the child-victim reasonably 
informed about the status of 
any matter, and the lawyer must explain issues to 
the child-victim in a way that allows her to make 
informed decisions about the representation.8 

Lawyers acting as traditional attorneys advocate 
in accordance with the child-victim’s expressed 
wishes.  As one lawyer who works with children 
explains, “I repeatedly explain to my clients 
that they are in charge, that I will fight for what 
they want, as long as they tell me what to fight 
for.”9  This type of representation “gives the 
child the greatest measure of autonomy and 
represents the child’s perspective to the greatest 
extent,”10 it “empowers children and leads to 
better judicial decision making,”11 and it makes 

Traditional attorney 
representation allows for 
the greatest measure of 
autonomy, empowers 
children, and ensures that 
a child-victim's views are 
heard in legal proceedings.
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appointment of a guardian ad litem” to determine 
the best interests of the child or “substitute his/
her judgment for the child’s and formulate 
and present a position which serves the child’s 
interests,” as determined by the use of “objective 
criteria.”19 

An additional benefit associated with child-
victims retaining lawyers 
acting in the traditional 
attorney role is that these 
child-victims clearly 
constitute “represented 
persons” under the ethical 
rules governing attorneys 
and are protected against 
unauthorized contact by counsel, including 
counsel for the perpetrator.20

The primary challenge facing lawyers 
functioning in the traditional attorney role is 
that disagreement with the child’s perspective 
or a belief that the child is making unwise 
choices “does not, in itself, warrant refusing to 
advocate the child’s position.”21  And because 
confidentiality requirements prohibit the 
disclosure of the information giving rise to these 
concerns, the traditional attorney may be placed 
in a situation where they are asked to advocate 
for a position they believe may ultimately prove 
to be harmful to the child.22  Critics also contend 
that this model “does not work for young 
children who cannot meaningfully direct their 
litigation or for older children who may misdirect 
their litigation.”23 Further, there is some concern 
that attorneys who choose not to request the 
appointment of a separate guardian ad litem for 
a child who cannot direct the representation are 
given “unfettered and unreviewed discretion” 
in identifying and advocating for the child’s 
interests.24

III.  The Benefits and Drawbacks of Guardian 
Ad Litem Representation

Lawyers representing child-victims who 
function in the guardian ad litem role advocate 
for what the lawyer “believes (not necessarily 
what the child believes) is in the child’s ‘best 
interests.’”25  In this model of representing 
children, the attorney does not take direction 

from the child about what she wants to 
accomplish; rather, the GAL is “charged with 
forming the client’s position by using his/her 
own judgment.”26  Lawyers preferring the GAL 
model of representation are “generally driven by 
a concern that children need to be protected from 
their own bad decision making, and from the bad 

actors in their lives, whom they 
may be unwilling to betray.”27  
Advocates of the GAL approach 
often believe that children “lack 
the maturity of judgment, even 
the cognitive decision making, 
necessary to assess appropriately 
their own interests, particularly 
their long-term interests.”28  

Further, even if a child’s “judgment is no worse 
than that of adults, proponents of the GAL 
approach would argue that society has a greater 
obligation to protect children from their own bad 
judgments.”29  In addition, lawyers functioning 
in the GAL role can protect against the danger 
of the child-victim capitulating to pressure 
from influential third parties, including parents, 
to “misidentify and/or misarticulate their own 
interests.”30  

An additional benefit of using a lawyer who 
acts as a GAL is that federal law provides for 
compensation for GALs who are appointed 
by the court to assist child-victims of abuse 
or exploitation.31  Federal law also seemingly 
establishes that GALs can examine reports that 
victims and their lawyers may find difficult to 
access in some jurisdictions.32

Although the argument has been made that 
an attorney functioning in the role of a GAL 
is not acting as a lawyer at all and that the 
“ethical obligations unique to lawyers . . . 
are inapposite,”33 to the extent that a GAL is 
obligated by statue to function as a lawyer in 
some respects (making motions before the court, 
presenting arguments, etc.), a lawyer functioning 
as a GAL continues to owe the child-victim 
the basic duties of honesty, respect, and an 
explanation of the lawyer’s role.34  Of course, 
not all lawyers who adopt the GAL model of 
representation view the child as non-client.  To 

GAL representation 
requires advocating for 
positions that are in the best 
interests of the child-victim.
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the extent possible, these GAL-style lawyers 
apply the legal ethical duties to interactions with 
the child.  However, commentators warn that the 
“broader confidentiality obligation, so central 
to representation by a lawyer with undivided 
loyalties, cannot be squared with the GAL 
approach.”35

Critics contend that lawyers without additional 
specialized training “have no objective basis 
upon which to determine a position for a child,” 
as “[o]ne’s subjective views are colored by 
biases, prejudices, cultural perspectives, life 
experiences, and individual values.”36  For this 
reason, an “attorney’s subjective view of the 
child’s best interests is an inappropriate standard 
upon which to base a client’s position.”37  To 
help mitigate this concern, an attorney acting 
in the GAL role should use objective criteria 
to determine what legal position is in the best 
interests of the child-victim.38  In addition, the 
lawyer acting as a GAL may “seek the expertise 
of appropriately qualified medical, mental health, 
and social work professionals” to determine what 
course of action is in the child’s best interests.39  
Other criticisms emphasize the old-fashioned, 
paternalistic nature of the representation, alleging 
that it “treats children as chattel rather than 
empowering them in the system.”40  A number of 
critics of the GAL model condemn it as enabling 
attorneys to disregard the historical obligations 
of confidentiality and zealous representation 
in favor of a “relaxed advocacy” that “has 
contributed to substandard representation of 
children across the country.”41

addition to any relevant laws, statutes, 
or orders defining the lawyer’s role. 
In most circumstances, the 
traditional attorney role will best 
provide child-victims with the 
advocacy they require to effectuate 
their rights and empower them to 
participate in the justice system to 
the extent they desire.  However, 
traditional attorney representation 
alone may not be appropriate in 
circumstances where the child-victim 
is unable to meaningfully direct 
her representation or where the 
attorney otherwise believes that the 
appointment of a separate GAL is 
necessary to present the best interests 
position to the court. Ideally, either 
a lawyer or non-lawyer GAL should 
be appointed in these circumstances, 
in addition to the child-victim’s 
traditional attorney.  
If, however, a separate GAL cannot 
be appointed and the representation 
of the child-victim requires that 
the lawyer function in the GAL 
capacity for some or all of the 
representation, the lawyer should 
be cognizant of the fact that the 
need for GAL-style representation 
may not apply to the entirety of the 
relationship; the child-victim may 
be capable of participating in the 
traditional client-directed model of 
attorney representation with respect 
to a particular issue at one time, 
while requiring the best interests 
approach at another.42  A lawyer 
acting in the GAL capacity should 
utilize objective criteria and consult 
qualified medical, mental health, 
and social work professionals to 
determine what course of action will 
best further the child’s best interests.

Practice Pointers
Lawyers serving as advocates for 
child-victims of crime should 
consider carefully which form of 
representation is most appropriate 
and will better serve the needs of the 
child-victim they are representing.  
Lawyers should consider the age 
and maturity of the child and the 
child’s relationship to the offender, in 
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Effectively communicating the 
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