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Protecting Children’s Rights: What Practitioners
Need to Know About Traumatic Stress1
I. Introduction
Crime victims, including child-victims, may find themselves called upon to participate
in civil and criminal court proceedings arising out of their victimization. Whether the
offender is a family member, a friend, or a stranger, for victims already experiencing
post-traumatic stress reactions such participation may exacerbate those reactions,
resulting in a re-traumatizing experience.2
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The words “trauma” and “traumatizing” are used frequently by media, courts,
attorneys, mental health professionals, and medical professionals. The meaning of
these terms varies greatly, depending on the context. It is critical for legal
practitioners representing child-victims to understand psychological trauma and to
recognize its manifestations to help ensure that the justice process does not exacerbate
trauma reactions. This Bulletin provides an overview of the mental health definition
of trauma,3 identifies common responses of child-victims to traumatic events, and
provides tips on how to use victims’ rights to protect child-victims who are
experiencing post-traumatic stress during the justice process.
II. Definitions of Trauma
In the mental health context, “[a] traumatic experience is an event that threatens
someone’s life, safety, or well-being.”4 Such events can be caused by other people
(e.g., war, interpersonal violence), or by nature (e.g., tornado, flood), and may include
witnessed events.5 What makes an event or experience traumatic “is that it
overwhelms a person’s existing or previous coping mechanisms, and elicits intense
feelings that may include fear, helplessness, hopelessness, terror, or despair.”6
Whether an event is experienced as traumatic is not dictated solely by the objective
reality of the event but also by a person’s subjective and neurologic response to the
event.7 A person’s cultural beliefs, developmental stage, and access to social supports
all contribute to how that individual experiences events:8
The individual’s experience of these events or circumstances helps to
determine whether it is a traumatic event. A particular event may be
experienced as traumatic for one individual and not for another (e.g., one
child removed from an abusive home may experience this as traumatic,
whereas another may not; one refugee may experience fleeing one’s
country as traumatic, another may not; one military veteran may
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experience deployment to a war zone as
traumatic, another may simply take this in
stride). How the individual labels, assigns
meaning to, and is disrupted physically
and psychologically by an event will
determine whether or not it is experienced
as traumatic.9
The experience of trauma may also be cumulative, in
that persons with prior traumas may be more likely to
develop post-traumatic stress symptoms than those
with no prior trauma history.10
III. Responses to a Traumatic Event

11

“For reasons that are basic to survival, traumatic
experiences, long after they are over, continue to take
priority in the thoughts, emotions, and behavior of
children, adolescents, and adults.”12 Although
responses may vary, there are a number of ways in
which a crime victim’s traumatic stress may present.13
Practitioners should be familiar with three common
types of trauma reactions, and recognize that many of
these reactions are coping mechanisms that may be
outside of the child’s awareness.14
1. Hyperarousal. This behavior is the body
staying “on alert” for future danger. It can
be observed in individuals who are nervous
or jumpy, have heightened startle responses,
encounter trouble sleeping, are easily
irritable or angered, react disproportionately
to apparently “minor” anxiety-producing
situations, or have trouble concentrating or
paying attention.
2. Re-experiencing. This occurs when a person
experiences unwanted and unexpected
sensory memories of the traumatic event,
including mental images, sounds, and smells.
Re-experiencing may occur while awake
or in the form of nightmares during sleep,
and it may manifest in young children in the
form of play re-enactment. A person who
is re-experiencing may have a hard time
distinguishing the present safe situation from
a past, dangerous situation.
3. Numbing and Avoidance. This is
demonstrated when a person takes action
to avoid any reminders (persons, places,
situations) of the traumatic event, or “shuts
down” perceptually and emotionally to avoid
being triggered.

Although many adults, including attorneys, judges,
and juries, might perceive a child-victim’s
manifestations of trauma as unpleasant or undesirable,
and may even characterize the child as noncooperative or oppositional, for traumatized children
these symptoms are emotional, behavioral, and
neurological attempts to cope with the ongoing
impacts of a traumatic experience. Thus, “the socalled symptoms [of trauma] are best theorized as
survival skills.”15
IV. Protecting Child-Victims Experiencing
Traumatic Stress
“The choice of how, when, and the extent to which
one participates in the justice system is important to
victims; it is a means by which victims can enhance
or regain control over their lives, and it can improve
victims’ psychological and emotional well-being.”16
One way to empower child-victims is through
understanding their many statutory and constitutional
rights in the justice process, and asserting those rights
through motion practice after consultation with the
child-victim client.17 Some potentially impactful
ways in which victims’ rights can be used to help
child-victims experiencing traumatic stress follow.
1. Protect the child-victim’s independent voice.
Unlike a guardian ad litem whose role is to protect
the child-victim’s best interests, a social services
attorney whose role is to protect the child on
behalf of the state, or the prosecutor who
represents the state, a dedicated crime victims’
rights attorney represents only the child-victim.18
This unique role can assist the child-victim in
navigating the justice system in a way that
decreases post-traumatic reactions resulting from
lack of control. To effectively achieve this,
child-victims’ rights attorneys must guard against
assumptions regarding “best interests.” For
instance, attorneys should not assume that the
child-victim does not want to testify or share his
or her story in court. Although research indicates
that protracted criminal litigation can be stressful
for child-victims, research has also found that
even with longer trials children can become less
depressed and anxious over the duration of the
trial, regardless of outcome. This research also
indicates that testifying can be an empowering
experience for many child-victims and can reduce
stress levels and depression significantly after
testimony is given, particularly if the child-victim
is well-supported and informed.19
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2. Fight for privacy. “[P]rivacy is like oxygen; it is
a pervasive, consistent need at every step of
recovery. Within the context of the legal system,
if a victim is without privacy, all other remedies
are moot.”20 Whether one is discussing a childvictim’s counseling records, Facebook, e-mails,
or cell phone records, compelled disclosure of a
child-victim’s private information may cause the
child to feel vulnerable and unsafe. The general
rule is that defendants have no constitutional
right to pretrial discovery21 and that victims have
rights that protect against disclosure of personal
or private information.22 Importantly, because
choice and control by a child-victim is also
critical to child-victims, consulting with the
child-victim client to determine whether he or
she wants to waive privacy and protection rights
and permit disclosure is a crucial part of effective
representation. Additionally at times, disclosure
of all or portions of a child-victim’s trauma
treatment records may be beneficial to the goals
of the child-victim client. To effectively advise
child-victims about whether to fight for
protection or to allow disclosure of private
information, attorneys must be familiar with the
components of each evidence-based trauma
treatment.
3. Litigate direct and cross-examination in advance,
but remain vigilant. Child-victims’ attorneys can
engage in motion practice in advance of
testimony to determine the permissible scope of
questioning (e.g., rape shield limitations), and in
the midst of testimony can work to restrain
overly vigorous direct or cross-examinations of
child-victim witnesses based on a variety of
arguments, including “harassing the witness”23
and general victims’ rights provisions.
Importantly, however, protecting a child may
require more than litigating the specific
boundaries of permissible questioning. A
trauma-informed attorney must also ensure that
the court is trauma-informed so that it can closely
observe the child and recognize when the
adversarial system is causing any of the three
types of common trauma reactions discussed
above (i.e., hyperarousal, re-experiencing,
numbing and avoidance).24
4. Seek courtroom accommodations. Each childvictim has unique needs regarding what, if any,
courtroom accommodations are necessary to

Sidebar
• Cautious Victim-Witnesses. The
connection between childhood trauma and
later delinquency is well-established. It
is particularly pronounced for children
in foster care and other out-of-home
placements, as well as among girls who are
victims of sexual abuse.31 When these childvictims testify they are frequently aware
of their own credibility issues, particularly
if they have coped with their traumatic
experiences by engaging in behaviors that
resulted in their involvement in the justice
system as “defendants” in the past.
• Word Choice. Often the words “trauma”
and “traumatized” are casually used as
a substitute for “harm.” Such usage
can diminish or impede the system’s
understanding of the mental health
consequences and diagnoses caused by
trauma. Take every the opportunity to
educate others on the differences between the
legal and mental health usages of the terms
meaning of “trauma” and “traumatized”.

avoid being re-victimized by the experience.
Among the accommodations to consider are
testimony by closed-circuit television25 and use
of support persons or animals.26 Practitioners
should spend adequate time with the childvictim, the child-victim’s therapist, and the
child-victim’s caregiver to fully understand the
child’s needs.
5. Use experts to explain a child-victim’s traumarelated behaviors. As noted above, individuals
unfamiliar with trauma may perceive a childvictim’s behaviors as non-cooperative or
oppositional. Expert witness testimony on child
traumatic stress can be a highly effective means
of proving serious psychological injury and
educating the court and fact-finder to help
overcome any existing biases.27
6. Understand Crawford to best ensure victim voice.
Child abuse prosecutors often must charge and
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prosecute vigorously to adhere to their mission
of protecting the community;28 and in the wake
of the Supreme Court’s decision in Crawford v.
Washington, 541 U.S. 36 (2004), this often
means that they must seek direct testimony from
child-victims.29 In child-victim abuse cases this
analysis may significantly impact the
admissibility of a child-victim’s out of court
statements about the abuse.30 Thus, effective
representation of child-victims requires a
thorough understanding of the relevant
jurisdiction’s applications of Crawford and its
progeny.
V. Conclusion
A child-victim’s attorney must understand traumatic
stress to effectively advocate for and support the
child-victim’s meaningful participation in the justice
process. When practitioners understand, empathize
with, and accommodate for the impact of traumatic
stress, they can better assist their child-victim clients
with navigating the justice system.
___________
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An in-depth discussion of Crawford is beyond the
scope of this Bulletin. The core of the Court’s holding
in Crawford is that protection of a defendant’s Sixth
Amendment right to confrontation requires that if a
hearsay declarant who has made a testimonial statement
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