Deference
 I. Chevron – deference given to agency interpretation of the statutes that govern their functions

 II. Skidmore – weight given to agency's informal statements

 III. Auer – deference given to agency's implementation/interpretation of their own rules
Clean Water Act (NPDES) 
 I. Jurisdisction

Requires 3 Elements

If any element missing, there is no NPDES or § 404 jrdx

 A. Discharge of pollutant

 i. Any discharge of any pollutant

 a) Discharge (National Cotton Council)

· Pesticides applied consistently with FIFRA do not require NPDES permit in two circumstances 

1) applied directly to waters of US to control pests

2) applied to control pests that are present over waters of the US

(2) But must be completely used up while serving the intended purpose

1) Any residual is waste and a pollutant.

 b) Pollutant

(1) Pretty much anything

(2) Defined in § 502

(3) Determined at time of release
1) National Cotton Council
· Insecticide that ultimately ended up in water supply was a pollutant, although it was not “waste” yet when released. 

· Vacated EPA rule as “not a reasonable interpretation of the Act”

(4) Biological materials, in statute, but depends on what they are

1) Debate over whether it was chemical waste or biological material
2) Waste of native species (mussel farm) not bio mat. (Hammersley)

3) Biological pesticide is bio mat.

4) Invasive species always bio mat.
 B. Into Navigable Waters

 i. Must argue either:

 a) the water falls into the definition 

or

 b) the definition falls under Chevron deference

 ii. Within same water body?

 a) No, even dams

 b) Doesn't matter they change the concentrations and create spikes

 iii. From one water body to another?

 a) Water Transfer Rule – if moving water for proper purposes, then incidental pollution does not create NPDES jrdx

(1) All within “waters of the US” 

(2) Creates weird situations

1) could pipe water from Portland Harbor into Crater Lake, no NPDES jrdx

 iv. Into ground water?

 a) Hydrologically connected? 

(1) YES

(2) must be traced from source to water

 b) Non-hydrologically connected? 

(1) NO

 c) Each case requires Commerce Clause nexus to gain jrdx.

 d) EPA has threatened to say discharges to groundwater never regulated
 C. From a Point Source

 i. Discrete, Discernible, Confined Conveyance

 a) Includes pipes, ditches, rail cars, CAFOs

 ii. CAFOs 
 a) Southview Farms
(1) CAFO
that had so much liquid manure they were just spraying it on their fields

(2) it ran off the fields and into the water. 

 b) Point source because it didn't require rain water to push it into the water

 iii. Humans
 a) Plaza Health
(1) owner of blood testing lab dropping blood vials into water

(2) Totally legal

 b) Without deciding this way would have far reaching consequences

(1) flatulence and frisbees...

 c) EPA could choose to write an opinion changing the decision

Rule of Lenity – resolve ambiguity in Δ's favor

 II. Federal State Relationship\
 A. CWA § 402 - If state program meets the minimum federal requirements, then EPA must authorize the state  to take the reins in administering CWA. 

 i. Cooperative Federalism

 B. Requirements for state authorization:

 i. issue permits ensuring compliance w substantive mandates

 ii. issue permits allowing for inspections/investigations

 iii. public involvement in permit issuance

 iv. enforcement requirements

 a) state must be able to enforce permits. 

 C. NRDC v EPA

 i. NRDC wants minimum penalty authorization

 a) wants citizen suits and intervention in state court as a matter of right

 b) Thinks they should have a say in the enforcement mechanism

 ii. But nothing in the statute about citizens helping with enforcement, just in issuance of permit.

 D. 402(b)(7) – says that states must have enforcement power, but silent on what this means

 i. could be admin orders or citizen suits

 E. At the very least, states must not actively oppose permissive intervention
 F. CWA § 505 – citizens can enforce the CWA in federal courts

 i. applies in authorized states

 ii. § 505(b) – any citizen with standing can intervene as a matter of right

 a) can be hard for citizen to intervene, as the polluter can just claim state has it handled

 G. Civil Penalties

 i. Agencies have been authorized to increase civil penalties with inflation

 ii. Minimum/Maximum

 a) Fed's cannot charge more than $37.5k per day

 b) States can't charge less than $5k per day

 c) Penalty changes depending on who brings the enforcement action

 H. EPA never gives up the right to inspect and enforce even in authorized states
 I. Best Possible Judgment – if EPA has not set a limit for a certain pollutant, the permit must use their BPJ to essentially guess what EPA might decide in that case.

 i. EPA retains veto power over the BPJ and can enforce stricter standards if they like.

 III. Technology Based Standards for Industrial Sources

Easily applicable to wide range of sources

 i. suffers from over/underinclusiveness in different area, but still easiest

 ii. requires EPA to set different standards for every industry source

 iii. do not efficiently allocate pollution costs

 B. Best Practicable Technology (BPT) 

 i. average of the best

 ii. all sources must reach by 1977

 C. Best Available Technology (BAT)

 i. by 1989 for toxics and nonconventional pollutants (§ 301(b)(2))

 D. Best Conventional Technology (BCT) 

 i. by 1989 for all conventional pollutants (§ 301(b)(2)(E))

 E. Best Available Demonstrated Technology (BADT)

 i. All new industrial sources

 ii. no variances!

 F. Two relief valves under these standards

 i. Fundamentally different factors variance

 a) something on the grounds makes it nearly impossible to implement the BPT or BAT

 ii. Affordability Variance

 a) implementing the technology would put the company out of business.

 G. Publicly Owned Treatment Works (POTW)

 i. Required secondary treatment by 1977

 IV. BPT/BAT/BADT

 A. All doubts called in favor of the EPA

 i. if doubt, will not let permit issue 

 B. No carrying capacity factor

 i. dumping into ocean may not cause a problem, while dumping same in river would

 ii. cannot take this into account

 iii. don't want to favor ocean dischargers. 

 C. Do balance the costs w the benefits of effluent reduction

 i. for it to fail this test, the cost must be astronomical and benefits minimal

 ii. Incremental analysis?

 a) industry likes incremental analysis, because it factors the costs compliance from the level they are. often 80%-90% will cost less than say 90%-91%. Wants this to factor

 b) EPA does not have to do an incremental analysis, but must pay attention to it if the industry completes it. 
 D. Consideration Factors vs Comparison factors
 i. Ct says the comparison factors are all that is statutorily mandated

 a) consideration factors just have to be taken into account

(1) EPA must say that thought about them. 

 b) Comparison

(1) total cost of application of tech in relation to the effluent reduction benefits

 c) Consideration

(1) age of equipment and facilities

(2) the process employed

(3) engineering aspects of application of diff control techniques

(4) process changes

(5) non water quality environmental impact

(6) any other important factors 

 ii. no arbitrary and capricious review

 iii. for BAT everything is a consideration factor, no comparison factors

 E. BADT – can be, but usually is not, stricter than BAT

 i. Often cheaper for a new source to implement a new tech

 ii. more expensive to retrofit
 F. Relief Valves for existing sources

 i. Fundamentally different factors

 a) if plant is limited spatially or geographically, will not be forced to implement tech.

 ii. Affordability variance

 a) if a plant has achieved BPT and the jump from BPT to BAT would put the plant in financial jeopardy, they might get a variance

 b) DOES NOT apply if toxics in the discharge

 c) No affordability variance for BPT
 V. Water Quality Standards (§ 303(c)(2)(A))

 A. Traditional requires determination of:

 i. designated uses

 ii. criteria to protect those uses

 iii. uses can be seasonal

 iv. done by the river mile

 v. Do not have to take into account every organism

 vi. State standards must be “scientifically indefensible” to not be upheld

 B. Numeric vs Narrative standards

 i. preference for numeric standards

 ii. isolates the particular business

 a) they know what they are allowed to discharge, regardless of actions of others

 iii. Narrative can create the case where person A changes nothing, but due to actions of B upstream, A is now in violation

 C. Antidegradation

 i. State must protect existing uses

 a) every living thing, flora/fauna, must be protected

 b) can't do anything that might threaten a local population

 ii. if water is cleaner, no degradation without public process

 a) some economic uses can justify minimal degradation

(1) still can't go beyond tier 1 and harm existing use

 iii. if “outstanding national resource”, no degradation at all. 

 a) must be designated by the state gov't

(1) EPA sometimes leans on states

 D. Toxics = poisons

 E. nonconventional pollutants – pH, temp

 F. § 301(b)(1)(C) – if tech is unable to maintain WQS then permit must limit otherwise

 G. 40 CFR 122.4(i) & (d) – if a discharge will contribute to substandard WQS, cannot issue the permit

 H. Total Maximum Daily Loads – affect both PS and NPS

 i. how much of a pollutant can a water body assimilate w/o violating the WQSs

 ii. figure out how much is currently happening from point and nonpoint sources, take some for future use, and a margin of error. Divvy up the rest between existing sources

 iii. AR v OK

 a) AR dumps into river which makes its way to OK. OK has set river as ONR, so no degradation

 b) EPA determines it must be some measurable amount of degradation

(1) everything else is de minimis

Clean Air Act
 I. NAAQS

 A. Aimed at attaining national air quality standards

 i. Six criteria pollutants

 a) sulfur dioxide

 b) carbon monoxide

 c) ozone (and ozone precursors) 

 d) lead

 e) particulate matter

 f) nitrogen oxide

 g) (carbon dioxide likely after Mass v EPA)

 ii. Mass v EPA

 a) Do they have standing? yes...

 b) Is CO2 a pollutant

(1) EPA has authority to regulate anything released into the air they deem harmful

(2) Must affirmatively deem it harmful

 c) Does EPA have to make a harm finding?

(1) No, but must provide reason why not

1) cannot just say it is unwise to make a finding

 iii. Primary v Secondary standards

 a) primary – meant to protect human health with a margin of safety
(1) likelihood it will increase the most exposed person to less than one in a million increased chance of cancer(?)
(2) look at total potential level of pollutant that would cause ill effect

1) subtract background levels

2) take remainder and add a margin of error/safety

3) that is how much can be divvied out

 b) Secondary – designed to protect the public welfare

 iv. American Trucking

 a) EPA cannot take into account cost when promulgating standards

 b) Congress knew that sacrifices/tradeoffs would be made

(1) industries might shrink or shut down

(2) employees would lose jobs

(3) businesses would fold

 c) Congress easily could have, and didn't, write it in to the statute 

 v. There are various airsheds around the country for various pollutants

 a) called Air Quality Control Regions (AQCR)

 b) created on a pollutant-by-pollutant basis

 c) each area is determined to be in or out of attainment for each separate pollutant

 B. State Implementation Plans (SIPs)

 i. Where the overall plan for attaining or maintaining NAAQS is located

 ii. must work with other states for interstate airsheds

 a) cannot “significantly contribute” to deterioration levels in downwind states

 iii. SIPs are combinations of many smaller SIPs for each airshed in a state and each pollutant. Near impossible to gather all of them in one place

 iv. Picks up sources not covered by NSPS, NESHAPS, NNSR, or PSD programs

 a) pre-1970 stationary sources

 b) public transit programs

 c) ride-share programs

 d) old car buy-back programs

 e) Any new sources not covered by above programs

 v. Contains:

 a)  all enforceable emission limits and schedules and timetables for compliance

 b) contingency plans

 c) enforcement strategy

 vi. SIPs are federally enforceable

 vii. State SIP standards can be more strict than nat'l standards

 viii. EPA only asks “is it workable” and “is it strict enough for our standards”
 ix. EME Homer
 a) If something changes (here a reg) and state doesn't adapt, EPA can take over

(1) FIPs (federal implementation plan)

1) EPA does not need to warn states

2) statute allows them to institute a FIP immediately after finding a state not to be following rules

 b) Here state did not adapt for Good Neighbor Provision

(1) EPA made rule that if a state was over 1% of the problem in a downwind state

(2) AND it would cost less than $500 a ton to reduce it, then they had to

 c) States didn't change, so EPA allowed to immediately take back control over state CAA program. 

 C. Non Attainment New Source Review (NNSR)

 i. Trigger (302(j))

 a) Area in Non attainment

 b) emit or potential to emit 100 tons/yr of air pollutant 

(1) actual (ave of 2 of past 10 years) vs projected-actual

 ii. 5 elements:

 a) must get offsets for pollutants you will emit

(1) if you can't reduce down to the requisite level internally, must buy offsets

(2) minimum 1:1.

1) Most states 1.2:1

(3) helps reduce grandfathering from CAA

1) new sources must pay old sources to reduce emissions

2) very expensive for new sources

 b) proposed source must meet LAER (§ 173) 

(1) Lowest Achievable Emission Rate

1) rate that is lowest in any SIP in the US (unless impossible)

2) Or the best rate anyone has actually achieved anywhere in the world

· whichever is better

(2) determined at time of application

1) Can never get stale

(3) No room for affordability variances

(4) there is a permit shield if the permit gets issued 

1) if tech is in Hungary and no one knows about it yet

 c) Owner must certify that all of their other facilities in state are in compliance with CAA

 d) Administrator must decide that the state is not failing to uphold the SIP

(1) means of using new source as leverage to make state do their job

 e) benefits of industry must be more than the costs

(1) potentially could be used as total discretion to keep out industry

 D. Prevention of Significant Deterioration (PSD)

 i. Trigger: new sources or major modification within an attainment area for the pollutant, and source has potential to emit either 100 tons/yr if one of 28 listed industries, or 250 tons/yr If not on the list

 a) modification triggering increase judged by: actual (ave of 2 of past 10 years) vs projected-actual

 ii. 2 Main Requirements

 a) Facility subject to BACT

 b) Must be in compliance with increments

 iii. BACT – Best Achievable Control Technology

 a) set on a case-by-case basis

(1) stays current

 b) But allows cost to be taken into account

 c) Closer to LAER than to NSPS

(1) Due to currentness

(2) Due to presumption that BACT = LAER

1) state must rebut that presumption
 iv. Title V

 a) brought all pollutants under one permit

 b) but still need PSD and NSPS permits
 v. Permitting agency is required to ensure that polluters stay under incremental increases

 vi. Class 1 areas less deterioration permitted than Class 2 or 3

 vii. Baseline must be reassessed at each application

 a) if baseline is assessed at 10, and permittee asks for .4 and app granted. Then another permittee asks for .4, cannot assume that the baseline is 10.4. 

 b) Could have a lot of minor sources pop up in the interim

 viii. Applicant can avoid all of this if they secure offsets
 a) State still has discretion to permit, but always does

 ix. BACT and GHGs

 a) if a facility has already triggered PSD for another pollutant, then EPA can limit their GHGs

 b) However, EPA does not have the authority to regulate all sources of GHGs

 II. NSPS

 A. new or modified sources

 i. modified is anything beyond routine maintenance, Repair and Replacement (RMRR exception)

 ii. any physical change that increases the amount of any air pollutant emitted

 a) increase is measured by plant at maximum capacity, before/after change

 B. Standards are determined by the amount of reduction possible using the best demonstrated technology subject to the Admins. discretion

 i. has to take cost into account only in the extreme

 III. NESHAPS (Air Toxics) Program

 A. Regulates an explicit list of Hazardous Air Pollutants

 B. Applies to major sources

 i. 10 tons of any one pollutant OR

 ii. 25 tons in the aggregate

 C. Apply the Maximum Achievable Control Technology (MACT)

 i. for new sources – at least as strict as the best EPA has determined achievable

 ii. for existing sources – at least as strict as the average achieved by the top 12% in that industry

 a) Don't need a particular tech, just to hit the numbers

 D. Two provisions added to NESHAPs in 1990

 i. Existing sources could obtain a 6 year extension to meet MACT if they could get a 90% reduction before EPA promulgates a rule

 a) incentivized businesses to make early reductions, which would in turn set a low baseline for the rest of the industry

 ii. 8 year revision of standards for existing sources

 a) self-ratcheting dynamic

 b) the top 12% should be somewhat better every 8 years, as some new sources would have joined that group

 E. Bubble applies to NESHAPs

 i. look at the entire contiguously owned plant as a whole, not individual smokestacks

 ii. if a company can reduce in one part of their plant while increasing in another, will not trigger new review

 F. Always count the fugitives

 i. the chemicals emitted from facility which aren't emitted from the smoke stack still counts towards the whole for the plant

 G. Residual Risk Rule - If the tech-based standards do not reduce the risk to 1:1 million increased risk of cancer, than EPA must set a health-based standard. 

 i. but that standard doesn't have to reduce it to 1:1mill (ridiculous but that's how it came out)
RCRA
 I. Who is regulated?

 A. EPA has the authority to regulate generators, transport and treatment and storage facilities

 B. Generators

 i. 3 Categories:

 a) Fully regulated – produce more than 1000kg/mnt of hazardous materials

 b) Small quantity – produce between 100-1000kg/mnt of haz materials

(1) may store waste on site for 180 days so long as they comply with minimum storage req'ts

 c) Conditionally exempt – less than 100kg/mnt. Treated like a household

(1) must send waste to town dump

(2) don't have to send it to a haz mat facility

(3) cannot bury on the property

1) households are allowed to do this

 d) Land ban – must treat stuff according to BADT before sending it to landfill

 ii. Possible to switch between categories each month

 a) this happens automatically

 b) if a company accidentally produces more, they are immediately subject to the higher standards

 c) companies that are often on the brink will tend to treat themselves as the higher category

 iii. Also possible to become a generator by moving waste around

 iv. Up to generator to determine if they have hazardous waste
 v. How are they regulated?

 a) Record-keeping req'ts – Cradle-to-grave program

(1) must keep signed copies of all stages of the life of the haz material

(2) Training programs
 vi. Generators can store on their property for 90 days without a permit

 a) timer starts when initial chem is put into drum

 b) Can have minimal storage at points of generation

(1) if so then clock starts when it arrives at storage facility

 c) If the company keeps it for more than 90 days, they are immediately a storage facility and subject to those requirements (at EPA's discretion)
(1) called “cascading violations”
 C. Treatment, Storage and Disposal Facilities (TSDs)

 i. Two Types

 a) Interim Status

(1) idea was to give people some time to implement rules

(2) more than ½ of all PSDs are still interim status

(3) EPA shifted focus to enforcement as opposed to permitting

 b) Fully-permitted

 ii. Major Requirements:

 a) general requirements

(1) some general req'ts, then a lot of site-specific req'ts 

 b) design and other substantive standards

 c) groundwater monitoring

(1) detection monitoring

1) 1 upgradient and 3 down gradient wells

2) upgradient establishes baseline

(2) if no evidence of sig. release, first step is to recheck

(3) then look at rate, extent, and degree of contamination

1) at the least will need a new set of wells to determine how far/fast it is moving

(4) eventually would have to clean up everything if detected

 d) closure and postclosure plans

(1) don't want sites to go Superfund, so force them to have plans

(2) Clean Closure – where all hazmats are taken off property

(3) dirty closure – where hazmats stay in place after closure

 e) financial insurance

(1) must have the money to back up all closure plans and potential spill plans

 f) corrective action

 II. What is a hazardous waste?

 A. If something isn't a solid waste under the definition, it can never be a hazardous waste

 i. Solid waste – includes liquids and contained gases

 ii. Must be something discarded, cannot be a new product

 a) so a barrel of 100% PCBs ready to be sold is not regulated

 b) but a barrel of waste with 1% PCB is regulated

 iii. Rationale is that the new stuff is valuable, while people just want to get rid of the “waste”

 B. Is it hazardous?

 i. If it is listed

 a) some things are hazardous by definition

 ii. if it exhibits one of the following:

(1) Reactivity

(2) Toxicity

(3) Corrosivity

(4) ignitability

 iii. If it is a mixture of a listed hazardous waste and any other solid waste

 iv. Derived-from rule – wastes generated from the treatment, storage, or disposal of listed wastes must also be treated as hazardous

 v. Contained in Policy – any soil, groundwater or debris that becomes contaminated through contact with a listed waste is a hazardous waste

 III. What is Disposal?

 A. If there is a closed loop system in the factory that is capable of recycling something, that will not be regulated. Not disposal.

 B. 4 types of problematic recycling

 i. Reuse that includes disposal

 a) superfund site sold used oil to racetrack as a dust suppresant

(1) still disposal, doesn't matter that they got paid for it

 ii. If the only use is energy reclamation

 a) if all you can do is burn it for a generator, not recycling

 iii. Speculative waste accumulation

 a) if a factory is just storing it, claiming that they will reuse it someday

 b) Rule: There must be clear plans to use 75% of the waste within one year

(1) if no clear plans, then it is waste now

 iv. If it involves reclamation

 a) if the material must go through some other process or treatment before it is useful to anyone, then that material is a waste

 b) Think battery reclamation facilities

(1) they must break open the batteries and put them through processes to get the lea and mercury out. 

1) so even though they pay, the batteries are still waste

 c) Once the material goes through the reclamation process, they would have two outputs:

(1) the new product, which is no longer a waste

(2) the crud leftover, which is still a waste

 v. American Mining – put through one process, then needed to gather enough to make second process financially reasonable. Had it sitting on their land until then. Not considered waste. 

 a) So EPA put out a notice that they were going to treat AMC as limited to its facts

 b) AMC wanted a final rule, EPA wouldn't do it. 

 c) So AMC brought AMC II to try and get a final ruling

(1) there they had a surface impoundment that they were hoping someday to use

 d) Ct. said that AMC was limited to it's facts, just what EPA wanted
 e) immediate reuse on the same premises as part of an ongoing industrial process will not be considered waste

(1) all other forms are waste

(2) Main concern is with sham recycling

1) storing it on the property without actual plans to reuse

Enforcement 

 I. 5 categories of enforcement

 A. EPA lead civil enforcement in Ct. 

 B. EPA Administrative Enforcement

 C. Criminal enforcement

 D. Citizen suits

 E. Do nothing

 II. Investigatory powers of EPA

 A. Must acquiesce to investigations to get permit

 B. could rescind the permit when EPA comes to monitor, but that would violate permit

 C. EPA can get a warrant if they want to

 i. ex parte hearing

 ii. would get it according to “administrative probable cause”

 a) standard is “some reason to believe there is a violation” OR

 b) is it part of a neutral regulatory scheme

(1) i.e. not harassment

 iii. search and inspection are the same thing

 D. If they're forced to get a warrant, they will not make it easy on that person

 i. they can look harder, enforce harder, conduct more interviews, go for more penalties

 III. EPA lead civil enforcement in ct

 A. Injunctive Relief

 i. Romero-Barcelo

 a) Navy dropping bombs on reefs, required NPDES permit

 b) Should they be enjoined by court?

(1) Ct. allowed to balance the equities

(2) here decided there wouldn't be permanent damage, allowed it to go on
 c) TVA v Hill
(1) the court said ESA had flat ban on destruction of critical habitat

1) no room for ct to balance the equities

2) would completely violate the purpose of the statute

3) no circumstance where extinction of the species is ok

 d) But here, water quality would still be protected

(1) wouldn't hurt CWA to let them keep dropping

 e) Considered an extraordinary remedy to enjoin

(1) Should it have been though? to make them comply with the law?

 f) Must give time to cure CWA faults

(1) except imminent hazards may require injunction (§ 504)

 g) § 309(b)

 ii. Amoco v Grambell

 a) Environmental harm should be considered irreparable

(1) seldomly can it be remedied by money

 iii. Oakland Cannabis

 a) courts not allowed to read in factors

(1) only have a choice on how to achieve compliance, not whether or not to do so

(2) can use discretion to set time periods

(3) judge subject only to “abuse of discretion” standard

 iv. Winter v NRDC

 B. Civil Penalties ( CWA § 309(d))

 i. Statutory Range

 a) $37,500 per day per violation

 ii. Within that range, court can consider factors to determine proper amount

 a) seriousness of violations

 b) economic benefit resulting from the violation

 c) history of violations

 d) good-faith efforts to comply with the applicable reqts

 e) economic impact of the penalty on the violator

 f) other matters as justice may require

 iii. Dean Dairy

 a) Penalties for violation anywhere from $0-$47 million.

 b) question over the economic benefit reaped

(1) could have looked at benefit of delay/costs avoided

(2) could have looked at other means of compliance

1) looked at what contracts would need to have been dropped to comply

2) so look at that cost

· don't allow profit through non-compliance

· levels the playing field

(3) Then add a penalty to achieve deterrence

 c) All about selling your version of what is fair to the judge

 iv. Courts have discretion to impose maximum amount, to shut down factories

 v. EPA Penalty Policies

 a) penalty = economic benefit + (gravity-based components +/- adjustment factor)

 b) Adjustment factors: willfulness, recalcitrance, effort to comply

 c) grav + adj is the deterrent
 vi. Settlement

 a) general policy not to settle the cases for less than the economic benefit of noncompliance

 b) 4 major exceptions

(1) economic benefit is negligible

(2) there are compelling public concerns served by not going to trial

(3) it is unlikely that EPA will be able to recover the economic benefit in litigation

(4) the company has documented an inability to pay

1) This factor will only result in an adjustment downward

2) EPA will generally not assess penalties beyond the means of the violator

· burden is on the respondent

· EPA will consider installment plans first

· EPA reserves the ability to impose fines that will put a company out of business for history of violations or refusal to correct violations

 vii. Supplemental Environmental Projects Policy (SEP Policy)

 a) EPA is willing to forgo some penalties if the company agrees to binding contracts to perform environmentally beneficial projects

 b) Project must have some nexus to the violation

 c) Does not mitigate the economic benefit portion of the penalty

 viii. Audit Policy

 a) EPA is willing to forgo penalties in situations in which regulated entities have:

(1) voluntary programs in place to ferret out their own violations,

(2) where they find their own violations,

(3) where they notify EPA promptly, AND

(4) promptly correct the problems
 IV. EPA Administrative Enforcement

 A. If penalty amounts are the same, EPA would prefer to proceed administratively

 i. same goes for compliance orders

 B. Sackett

 i. EPA saw person filling what they thought was a wetland

 ii. Questionable, so EPA issues an order to stop what they're doing and immediately restore the wetland

 a) was there final agency action? 

 b) If so, does that preclude review?

 iii. Preclusion?

 a) Some statutes are explicit

(1) Superfund

(2) CWA has implicit preclusion

 b) Implied preclusion?

(1) look to statutory structure

(2) self-execution

(3) Here, they have two options, to go to court or to issue a compliance order

1) if the person can immediately go to court for compliance order, then EPA ends up in court either way

 iv. Gov't contends there is no final agency action


 a) could still change their mind

 v. BUT court says it is an order, nothing tentative has immediate effect

 C. Stakes rise with compliance orders

 i. violation of order increases fines and penalties

 D. Stays?

 i. if no stay, penalties would continue to accrue

 E. Penalties?

 i. not required to, but will tend to follow EPA penalty policies
 V. Criminal enforcement

 A. 4 categories of criminal violations

 i. negligent violations

 ii. knowing violations

 iii. knowing endangerments

 iv. knowing false statements (material misrepresentations)

 B. Knowing violations and material misrepresentations are most important

 i. and most often used

 C. Knowing endangerment is most serious, but doesn't come up much

 D. Mens rea
 i. What exactly does someone have to know?

 a) Is the statute clear?

(1) if so it controls absent due process constraints

 b) If not default assumption is that ignorance of the law is no excuse

 c) Exception is regulatory crimes

 d) exception to the exception is for public welfare expenses
 E. Weitzenhoff (sewage in Hawaii case)

 i. treatment plant was receiving more waste than it could handle under its NPDES permit

 ii. began injecting into the discharge line, bypassing the effluent sampler

 iii. question is whether under the CWA knowingly means:

 a) a knowing violation of the law

 b) or simply knowing conduct that is violative of the law

 iv. Court determines that is b) knowing conduct that is violative of the law

 a) step lower than willful

 b) need to know the applicable law and know what you are doing

 v. So if a person knows they can discharge x and discharges x+1, that is regulatory line

 a) not immoral
 b) Liparota rule – awareness of illegality necessary for regulatory crimes
 c) International Minerals rule: if public health at risk, not necessary for knowledge of illegality

 F. Overfiling

 i. EPA may or may not be allowed to file a separate action in cases where it deems the state has not done enough

 ii. Circuit split over whether this is allowed

 a) but generally has been allowed at the district court level

 b) EPA certainly thinks it can

 VI. Citizen suits

 A. Citizens can act as “private attorneys general” acting on the public's behalf

 B. Citizens can bring suits under the APA or under citizen suit provisions in the statute

 i. here focused on the provisions in the statute

 a) under these there are two causes of action

(1) against EPA

(2) against the regulated entity

 b) focus is on suits against regulated entitities

 C. Four additional hurdles for citizen suits:

 i. must provide notice to EPA, the state, and the violator

 a) then must wait 60 days

 ii. must demonstrate standing

 iii. must overcome “Gwaltney doctrine”

 iv. must not be precluded by prior or subsequent government action

 D. One major beneficial difference
 i. citizens can recover attorney fees

 a) must be a prevailing party

(1) defined as a party in whose favor a judgment is rendered. Don't have to have damages, but must win on at least some of the merits

(2) no “catalyst theory”

1) where if the Δ changes behavior after filing of lawsuit, Π can recover as the “catalyst”

 b) amount based on “lodestar” figure

(1) the product of reasonable hours times a reasonable rate
 E. Standing:

 i. Basics from Lujan v DoW

 ii. Laidlaw
 a) Δs had violated permit and put to much mercury in their discharge

 b) Πs claimed injury due to their apprehension to going in the water

 c) On Injury:

(1) Injury measured by harm to Πs not harm to environment

(2) Perfectly reasonable for Πs not to go in the water
1) Reasonable concern test
· must be a dangerous pollutant

· wouldn't count for a violation of the temperature of their discharge

2) any increased risk is injury for constitutional standing purposes

 d) On Redressability

(1) Civil penalties have a deterrent effect

1) threat of penalties not enough, requires occasional enforcement to deter

 e) On Mootness

(1) a Δ's voluntary conduct is not enough to render a case moot

(2) subsequent events must make it absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur

 iii. Multi-polluter problem

 a) if there is discharge from the factory and discharge downstream, that is enough to satisfy causation and redressability concerns

 b) Π must show that the Δ has:

(1) discharged some pollutant in concentrations greater than allowed by permit

(2) into a waterway in which the Π has an interest that is or may be affected by the pollutant AND

(3) this pollutant contributes to the type of injury alleged by Π

 c) Don't have to fingerprint the discharge for causation

 d) Don't have to fix the whole problem to redress it
 iv. Gwaltney
 a) Π sent the notice letter, Δ fixed it before suit was filed

 b) EPA can sue for wholly past violations, but citizens cannot

 c) Gwaltney test:

(1) at the time of filing, Π must make a good faith allegation of continuous or intermittent violation

1) Π can either show ongoing violation or that the underlying problem has not been remedied.

(2) as long as the Π submits enough evidence to survive a motion for summary judgment, the case will proceed to a trial on the merits

1) there the Π must prove the allegations to prevail

· Π must prove violations that continue on or after the date of complaint

· Or Π can show it is likely violations will continue to occur

 d) Citizen suits are meant to supplement rather than supplant the gov't suit

 e) To be in violation is the opposite of “to be in compliance”

(1) a good or lucky day does not get one out of violations

(2) must fix the underlying problem to not be in violation

 f) Judged on a parameter-by-parameter basis

(1) company might fix one problem but not another
 VII. Effect of prior governmental Action

 A. Citizens precluded from suit if the EPA or state has diligently pursued judicial enforcement

 i. not precluded if they have only pursued administrative enforcement

 B. Key question is what counts as diligent

 i. diligence presumed

 a) up to citizen to rebut

 ii. One set of factors:

 a) did agency begin enforcement at the request of the violator?

 b) did the agency make an effort to determine economic benefit?

 c) did the agency take reasonable time for negotiations?

 d) did the agency waive penalties for future violations?

 e) did the agency allow citizens to intervene?

 iii. StOP test:

 a) citizens can bring suit only when the agency loses and the citizen doesn't believe they tried hard enough. 

 CERCLA (Comprehensive Environmental Response, Compensation and Liability Act) 
Superfund
 I. Elements

 A. Release or substantial threat of a release of a hazardous substance from a facility

 i. release is any uncontrolled presence in the environment

 B. What is a hazardous substance?

 i. defined through incorporation

 a) everything Congress was hazardous

(1) everything in CAA, CWA, RCRA

 b) Plus anything EPA adds to the list

 ii. Petroleum exempt

 iii. no concentration or volume limitations

 a) no de minimis threshold

 C. From a facility

 i. any place where a hazardous substance has come to be located

 II. National Contingency Plan (NCP)

 A. cleanup methodology is delimited by the NCP

 i. 9 criteria – top two most important

 a) Overall protection of human health and environment

(1) no more than 1:1,000,000 increase in risk of cancer

1) add up all the exposure pathways from all contaminants

2) want to walk away from site with risk to most exposed person no more than 1:1,000,000

(2) will generally settle for 1:1,000 in results

1) some sites it is impossible

 b) must comply with all ARARs (Applicable and/or Relevant and Appropriate Req'ts)

(1) drinking water standards

(2) any more stringent state standards

1) states must be consistent

2) not allowed to tell EPA to clean super-well if they normally don't
 c) long-term effectiveness and permanence

 d) reduction of toxicity, mobility or volume through treatment

 e) short-term effectiveness

 f) implementability

 g) cost




Bolded terms are primary balancing criteria
 h) state acceptance

 i) community acceptance

 B. EPA created NCP due to § 105 of CERCLA

 C. it is the blueprint for response, regardless of the enforcement options used.

 III. What sites?

 A. National Priorities List

 i. This is where the EPA focuses

 ii. the worst of the worst

 iii. about 1200 sites

 B. Citizens can bring suit against any contaminated site

 i. pretty much anywhere in Portland could count

 a) lead ubiquitous in trace amounts

 IV. EPA enforcement options

 A. Clean up the site itself under § 104

 i. then sue for costs under § 107

 ii. this method rarely used

 B. Go to ct. seeking injunctive relief under § 106

 i. never used anymore

 C. Issue a unilateral order under § 106

 i. no court review

 ii. no Due Process 

 a) despite potentially billions in costs

 iii. Must show risk or potential endangerment to public

 a) lax standard

 iv. Violation results in treble damages as punishment

 D. Settle under § 122

 i. most often used route

 ii. Option C gives powerful incentive to settle

 V. Citizen Enforcement options

 A. cost-recovery under § 107(a)(4)(B)

 B. contribution under § 113(f)

 VI. Liable parties

 A. Current owner and operator

 i. no causation necessary

 ii. Defenses:

 a) act of God

 b) act of war

 c) acts of a third party who isn't an agent of the operator, if:

(1) he exercised due care with respect to the haz subst. 

(2) he took precautions against foreseeable acts or omissions of 3d parties. 

 d) Innocent landowner defense:

(1) landowner must show that:

1) before acquiring title the diligently investigate for the existence of contaminants and found none  AND

2) they acted appropriately when they became aware of the contamination

 e) Prospective purchaser exclusion

(1) part of Brownfields amendments

(2) shields parties who knowingly purchase contaminated sites

 iii. Interim owners?

 a) imagine A contaminates, sells to B who does nothing, then sells to C.

 b) A and C are liable, B escapes liability

 B. Owner or operator at time of disposal

 C. Anyone who arranged for disposal or treatment of haz. substances at facility

 D. Transporters

 i. generally not liable

 ii. only if they were a part of the site selection process

 VII. Secondary operators?

 A. when is someone not a primary operator liable under CERCLA?

 B. Possible tests:

 i. Capacity to control

 ii. involvement in subsidiary's affairs

 a) did they tell them how to do business

 iii. involvement in running the relevant facility

 a) involved in decisions at that plant?

 iv. involvement in environmental decision-making

 v. involvement in decisions giving rise to contamination

 vi. no direct liability – no corporate veil piercing
 C. Bestfoods
 i. When is it appropriate to pierce the corporate veil?

 a) when corporate form would otherwise be used for illegitimate purposes

 b) when parent corp effectively controls the subsidiary

 c) when pollution done on behalf of the parent corp

 ii. It is ok for a person to be a member of both parent and subsidiaries boards without subjecting the parent corp to secondary operator status

 D. What law applied in corporate veil situations?

 i. Federal or state common law?

 ii. Presumption used to be federal law

 a) This changed after Bestfoods, now in favor of State corporate law

 iii. Use state law from the situs of the infraction

 E. No lender liability

 F. Kelly – EPA can interpret regulations, but not anything having to do with enforcement

 i. can interpret “waters of the US”

 ii. cannot interpret “owner/operator” b/c it deals directly with liability

 VIII. Disposers liability

 A. Must have:

 i. sent a hazardous substance to the site

 ii. that substance must still be found at the site

 a) does not have to be fingerprinted to the Δ

 iii. there must be a release or threatened release of any hazardous substance

 a) does not have to be a release of the haz subst disposer sent to the site

 B. Divisibility

 i. If Δ can prove that all of their chem is in one place (hasn't leaked) or not a part of the full clean-up, they will only be held liable for their portion

 ii. Δ bears the burden

 C. Arranging for disposal?
 i. Burlington v Sante Fe
 a) Shell sending chems to Burlington who bought them

 b) Spills are occurring

(1) Is that disposal?


 c) Leaking is an element of disposal, but must have arranged for a situation where leaking occurred

 d) Fact that Shell was trying to reduce spills shows they were not arranging for them

 e) Plus selling a virgin product

(1) not trying to dispose of a waste

 IX. Joint and Several Liability
 A. Chem-Dyne is seminal case

 i. damages should be apportioned only if the Δ can demonstrate that the harm is divisible

 ii. When two or more persons acting independently cause a single harm for which there is a reasonable basis for division, each is subject only to the harms he himself has caused.
 B. Picillo (pig farm)

 i. Two types of costs involved in CERCLA

 a) Clean-up costs – stabilization of site, removing drums, liquids etc.

 b) Remedial – long-term fixing of site

 ii. Here company wants to get out in the clean-up stage, not be liable for remedial costs

 a) Could do so if they were a de minimis party

 b) trying to say there were only 50 barrels out of 10,000 with their name on them, should only be liable for those 50

 c) Burden on Δs to show their apportionment or divisibility

(1) not enough to just mention the few barrels with their name on it

 iii. Gov't must put responsibility on the known parties

 iv. Δs would need to show the whereabouts of all of their waste after it left the facility to get relief
 C. Burlington (Shell chems case)

 i. Railroad neighbor had leased a portion of the property to Burlington. 

 a) during those 13 years, burlington had spilled on that property. 

 b) Court found that the percentage of Burlington's property times the length of lease compared to total dumping time served as a valid basis for apportionability

(1) lower court had given a break for percentage of chems (only 2 of 3 found on property) then added a 50% margin of error

(2) higher court said that apportioning chems was unacceptable, but harmless error due to the 50% fudge factor which happened to work out

 X. Innocent landowner defense:

 A. landowner must show that:

 i. before acquiring title the diligently investigate for the existence of contaminants and found none  AND

 ii. they acted appropriately when they became aware of the contamination

 B. Question is what is diligent?

 i. must make all appropriate inquiry into the previous ownership and uses of the property

 a) at a very minimum a visual inspection is required

 ii. Take into account:

 a) specialized knowledge or experience of the landowner

 b) relationship of the price to the value of the property if uncontaminated

 c) commonly known or reasonably ascertainable info about the property

 d) the obviousness of the presence of contamination

 e) the ability to detect contamination by appropriate inspection

 XI. Bona Fide Prospective Purchaser exception

 A. excluded from liability if owner can establish the following:

 i. must have acquired the property after all disposal of haz substs.

 ii. must have satisfied all appropriate inquiry

 iii. must make all legally required notices

 iv. must exercise appropriate care for haz substs found

 v. must provide full cooperation, assistance, and access to cleanup crews

 vi. must be in compliance with any land use restrictions

 vii. must have complied with all EPA information requests

 viii. must not be potentially affiliated with any liable parties
 XII. Brownfield Amendments:

 A. refers to any site at which actual or potential contamination is affecting development of the property

 B. 3 types of grants available:

 i. $200,000 per site to local entities to inventory, assess, and characterize brownfields

 ii. $200,000 per site to eligible entities or non-profits for clean-up of sites they own

 iii. $1mill for the purpose of capitalizing revolving loan funds

 C. 3 other sections: 

 i. EPA should not list brownfields on the NPL if states are working on it

 ii. EPA should limit use of the NCP 
 XIII. Clean-up

 A. NPL determination

 i. Preliminary Assessment and Site Investigation (PA/SI)


 a) determines the need for removal and act generate information to determine if site warrants placement on the NPL

 ii. Decision to implement removal action

 a) short term steps that:

(1) stabilize releases

(2) abate threatened releases

(3) mitigate near term threats

 iii. Decision regarding whether the site merits placement on the NPL

 a) info from PA/SI gets run through the Hazard Ranking system

(1) if it scores over 28.5 it goes on the NPL

(2) If not, EPA is done with the site

 iv. Remedial investigation and feasibility study (RI/FS)

 a) RI assesses the physical characteristics of the site

(1) extent of the contamination, pathways of exposure, etc.

 b) FS develops and analyses alternatives for appropriate response

 c) Major question is “How clean is clean?”

(1) follows rules of NCP above

 d) treatment which permanently reduces the volume and toxicity is most preferred

(1) off-site transport and disposal least preferred

 v. Issuance of a proposed plan

 a) based on the factors in the NCP, EPA issues a clean-up plan

 XIV. Settlement

 A. § 122(a)

 i. urges EPA to enter into settlement agreements

 ii. If EPA chooses not to, they must write to the PRPs and explain why

 B. First EPA settles with de minimis parties

 i. de minimis defined as parties whose contributions to the site in volume or toxicity is negligible

 ii. gives the parties two carrots:

 a) covenants not to sue – promise by EPA that they will not come back and sue

 b) contribution protection – promise that the parties will not be subject to any further liability

 iii. degree of finality not offered to major contributors

 a) agreements with major parties contain “reopeners”

(1) allows EPA to reopen the case if clean-up costs exceed original predictions

 iv. Adds a premium to the settlement, some amount above the actual clean-up costs

 a) meant to protect EPA if the costs overrun

 C. Then moves on to the major PRPs

 i. much more money at stake

 ii. EPA retains power to issue unilateral orders

 a) powerful tool to drive the negotiations

 b) EPA can implement drop-dead dates

(1) dates that they consider to be the end of negotiations

(2) if the PRPs don't get it together, then EPA issues the order

 iii. All settlements contain a reopener

 iv. EPA will always be made whole

 a) just depends who is going to pay them

 v. NBAR (non-binding preliminary allocation of responsibility)

 a) EPA may make an NBAR and hand it out to PRPs

 b) delineates what, in their view, is the percentage responsibility for each party

 D. Tiering
 i. Cannons
 a) EPA can tier their penalty payments as they see fit

 b) Here they decided to punish non-settlors by adding a penalty fee for de minimis parties who didn't take initial settlement offer. 

 c) Party tried to “wait in the weeds” then realized they might be on the hook for a percentage of the total clean up costs

(1) tried to retroactively accept the initial de minimis settlement

(2) EPA didn't let them

 d) Initial de minimis settlement was 160% of volumetric share

(1) payment for the projected costs of the contributors %

(2) plus 60% for potential overages

 e) Second de minimis settlement was 260%

(1) thus double their original projected clean-up costs

 f) Upheld as within EPAs discretion how to structure settlement negotiations

 XV. Private Party Cost – Recovery and Contribution

 A. Private parties bear the burden that any costs incurred were consistent with the NCP

 B. § 113(f)(1)

 i. parties may seek contribution under § 107 from other PRPs during or following any civil  action under § 106

 ii. OR after an administrative or judicially approved settlement

 C. Private party rights of action – cost recovery and cost contribution

 i. Cost contribution - 107(a)(4)(b)

 ii. those who have been sued for cost recovery – 113(f)(1)

 iii. settled a cost recovery claim - 113(f)(3)

 iv. voluntary clean-ups where Π may bear some responsibility – 107(a)(4)(b)

 a) situation where Π may bear responsibility, but want to do it themselves before EPA issues a unilateral order

 b) problem is that 113 only creates a cause of action for those who are or have been sued by EPA

 v. those who EPA has given unilateral order -  107(a)(4)(b)

 vi. Those who are sued for injunctive relief - 113(f)(6)

 vii. Those sued for injunctive relief under state law

 viii. cost recovery under state law

 a) may not have a claim

 D. Atlantic Research – says you pretty much always have a claim for cost recovery under i-vi

NEPA
 I. General Background

 A. First modern environmental legislation

 B. lofty goals

 C. purely procedural

 i. will only come into play for determination of “arbitrary and capricious”

 D. § 101 contains the basic substantive standards

 i. gives agencies authority to take environmental concerns into consideration

 E. § 102(2)(C) – req't for EIS to be done
 i. list any environmental impacts of any federal action that significantly affects the quality of the human environment
 F. § 202 creates Council on Environmental Quality (CEQ)

 i. coordinates NEPA activity of agencies AND

 ii. promulgates NEPA regulations
 II. Exceptions:

 A. If there is a statute that binds the agency, such that they have no discretion

 B. If a state agency is acting under a federal scheme, not federal action

 i. must be federal action, under federal statute

 C. Categorical exceptions

 i. trivial actions

 ii. defined by agencies as to what they consider de minimis

 a) must make a record environmental assessment for that category of actions

 iii. listing as de minimis does not relieve agency of the duty to do an EIS if the action will have significant impact
 III. Environmental Assessment

 A. done for actions where it is not obvious if there will be significant impact

 i. can be waived by agency

 B. Must get input from all interested agencies

 i. their comments get weighed heavily on review

 C. Results in:

 i. Finding of no Significant Impact (FONSI) OR

 ii. Mitigated FONSI

 a) agency agrees to binding agreement for mitigation efforts to drop the level below “significant”

 iii. finding of significant impact (and thus an EIS will be prepared)
 D. Significance

 i. the extent to which the action will cause env. effects in excess of those created by existing uses

 ii. the absolute quantitative adverse effects

 a) worrying about this being the straw that breaks the camel

 b) can look at context and Intensity
 iii. Grand Canyon Trust (flights over Zion)

 a) FAA ignored the NPS statements that any increased noise would significantly impact the park

 b) Didn't even mention and say “but we think this is more important”

(1) thus arbitrary and capricious

 E. Reviewability?

 i. courts can only remand, do not get to judge adequacy/validity of EA

 a) may mention they can't understand how it would be a FONSI

 ii. Court does get to judge it for arbitrary and capricious

 F. Controversy over project?

 i. shouldn't factor into whether EIS needs be done, but generally agencies will choose to to speed up the process
 G. Comprehensive EISs may be required if several proposals will have cumulative or synergistic effects

 i. but this determination is left to the agency discretion where to draw the lines

 ii. feasibility might necessitate restricting the scope

 H. Significant Effect?

 i. defined by both “context” and “intensity” 

 a) Context the significance of the proposed action must be analyzed at different levels:

(1) society as a whole

(2) affected region

(3) affected interests

(4) locality

 b) Intensity determined by:

(1) degree to which the action would affect public health and safety

1) directly

2) indirectly

3) cumulatively

(2) unique characteristics of the area

(3) controversial characteristics of the area?

(4) will the decision be precedential
 IV. Process

 A. Scoping

 i. “notice of intent” issued

 a) public and other agencies may be asked for input as to proper scope

 B. Notice and Publication

 i. DEIS will be issued (agency cannot act for 90 days)

 ii. Comment period opened

 iii. FEIS (agency cannot act for 30 days)

 V. Is an EIS Required?

 A. Is there an action?
 i. Kleppe  - fed agency giving out coal leases

 a) each license to small

 b) env. group arguing the agency is contemplating regional action, so should do EIS

 c) No proposed regional action, no EIS required

 d) Court cannot be asked to determine when along the continuum of initial thoughts to proposed action would be considered definitive, so bright-line at an actual proposal

 e) whether to do regional assessment left to discretion of agency

 ii. CEQ promulgated definition for proposal

 a) exists at the stage of the development when agency has goal, intends to implement that goal, and there are enough facts to determine if it will be significant
 b) but must have final agency action, standing, and ripeness to sue
 B. Is there a federal Action?

 i. Obviously if fed gov't building something, then federal

 ii. Questions arise when gov't approval is required

 a) how much is covered?

 iii. Powerline crossing river? 

 a) Corps must permit the crossing

 b) but that doesn't extend the cumulative or secondary impacts to the whole line

 c) only to the federal portion of the project

 iv. Medical Center Test – when should we federalize a project?

 a) Discretion over federal portion

 b) direct federal financial aid for the project?

 c) whether overall federal involvement w the project is sufficient to turn essentially private action into federal action

 v. Ohio Valley (mountain-top mining, dumping in valley)

 a) Corps regulations test:

(1) Is the regulated part merely a link in the chain of a longer project?

(2) Are there aspects of the upland project that require jrdx

1) are they rigging the system to circumvent the Corps

2) i.e. are they building the whole facility before applying for permit, such that it would be incredibly expensive to do it another way

· Corps will say fuck you and make them do it

3) Corps technically has no jrdx, but they have discretion over their permit part

(3) the extent to which entire project is within jrdx

(4) the extent to which there is control over whole project

 b) essentially looks just at part 3 of med center test (federal involvement in project)

 c) Look at the portions within jrdx of the permitting agency and cumulative effects directly from those portions

 d) here the stream is such a small part of the whole valley fill, no jrdx

 vi. Federalizing a project can easily be the tipping point b/w doing an EIS or not

 C. Is the action Major?

 i. Agencies allowed to draw lines where the cumulative impacts will stop.

 a) subject to arbitrary and capricious review, but receive Chevron def otherwise
 VI. What must the EIS cover?

 A. Full spectrum of alternatives

 i. no action alternative must be analyzed

 ii. no other alternative that doesn't accomplish goal must be analyzed

 B. How is goal defined?
 i. Methow Valley – agency trying to permit ski resort

 a) not allowed to say “goal=ski resort of this size at this mountain”

 b) must be “goal=increased winter rec in this region”

 c) if allowed otherwise, agencies could just say “goal=exactly what I want to do”

 C. How in depth alternative analysis?

 i. “rule of reason”

 a) enough info about each alternative to show why, ultimately, the one was chosen

 b) information suffiecient to permit a reasoned choice

 c) if not enough information, it is acceptable to give the info you have a reasoned evaluation based on that info

 D. Mitigation?
 i. Methow Valley
 a) indirect effects of ski resort would be wood stoves, traffic, mule deer herd

 b) Do not need to do mitigation plan

 c) NEPA prevents uninformed decisions, not unwise ones

 ii. Must discuss environmental effects and means to mitigate them
 E. Environmental Effects:

 i. health and public safety

 ii. impact on social services

 a) schools, hospitals, businesses, parking, etc

 iii. character of the area

 iv. impact on the community's development policy

ESA

 I.  § 4 – What species are protected?

 A. Those listed as “endangered” or “threatened”

 i. best on the best scientific and commercial data available

 ii. endangered – one that is in danger of extinction throughout all or a significant portion of its range

 iii. threatened – one that is likely to soon qualify as endangered

 B. What is a risk enough to constitute endangered?

 i. time & probability

 ii. much deference to the agencies

 iii. no firm equation

 C. Fish and Wildlife Service

 i. covers terrestrial species and freshwater fish

 D. Nat'l Marine Fisheries Service

 i. covers saltwater and anadronous fish and marine mammals

 E. Significant portion of its range?

 i. can delineate distinct population segments.

 a) can be considered “extinct within a significant portion of its range” if it is eliminated from a major geographical area where it once was viable

 ii. Could be significant as:

 a) portion of habitat that performs crucial life-stage function

 b) portion of habitat that may result in species becoming threatened or endangered everywhere

 iii. Defined very narrowly

 F. Subspecies?

 i. any distinct population segment of a species

 ii. can be covered as if their own species

 G. Species includes distinct population segments

 i. FWS policy statement (not rule)

 ii. To count a population segment as distinct must show:

 a) Discreteness

(1) if markedly separate from other populations by physical, physiological, ecological, or behavior factors OR

(2) if it is delimited by internat'l boundaries

 b) Significance
(1) Persistence
(2) If loss would result in a significant gap
1) Can be a gap at the end of a fence

2) significance:

· decrease the genetic variability

· reduce the current range

· reduce the historic range OR

· current/historical range loss must be substantial

· extirpate the species
(3) only surviving natural occurrence of species, although it may have been introduced outside its historic range OR

(4) evidence that the segment differs markedly genetically

 H. Critical Habitat determination
 i. different from species listing. 

 a) after species listed, Sec. must designate crit. hab.

 ii. Defined as:

 a) areas occupied by the species at the time of listing that provide those physical or biological features essential to the conservation of the species and which may require special management considerations or protection

 b) Only areas essential for the conservation of a species count as critical

(1) Conservation – to do what is necessary to bring the species to the point that it does not need the protection of the ESA

 iii. FWS and NMFS allowed to take economics, national security, and other impacts into account

 a) cannot use economics to justify extinction of a species

 iv. does not add much protection to the species (they already cannot be taken) and resource intensive, so agencies try to avoid crit. habitat designation

 a) often rely on the “when prudent” caveat

(1) say that if they tell people where the species is protected that would increase poaching in that area. 

(2) also could lead land-owners to destroy the habitat so as not to have the endangered species on their land. 

 I. Recovery Plans

 i. services must develop and implement recovery plans for the conservation of listed species

 ii. to include site-specific actions, objectives, and measurable criteria, timetables, and budget

 J. Process:

 i. Service receives petition

 ii. Service opens n&c

 iii. W/in 1 year:

 a) list the species

 b) find that listing is unwarranted by evidence

 c) claim there is substantial controversy and keep n&c open for 6 months

 II. § 7 – only applies if agency has discretion

 A. Obligation to carry out conservation programs

 i. Programs are agency shield, not environmentalist sword

 a) agency can justify decisions based on conservation program

 B. Procedural Requirements 

 i. Fed. agencies must consult w FWS and NMFS to see if action might affect species  (Thomas v Peterson)

 a) not allowed to do a BiAss on species you know to be in the area

 b) still must consult with the services

 c) But if something that performs all same functions is done as part of an EIS, thats ok

 ii. If yes, agency must prepare a Biological Assessment for that species

 a) if no, can be used as part of a FONSI under NEPA

 iii. If BioAss shows it will affect a listed species, FWS or NMFS prepares a Biological Opinion

 a) BiOp can result in:

(1) action will jeopardize or adversely modify habitat, but capable of being avoided

(2) action will jeopardize or adversely modify habitat, can't be avoided

(3) action will not jeopardize or adversely modify habitat

 b) applicant can be denied if they make any irreversible commitment of resources that forecloses prudent alternatives

 C. Substantive req'ts that actions will not jeopardize the existence of a listed species

 i. forbids agency action if it is likely to jeopardize the continued existence of any listed species or result in the destruction of or adverse modification of critical habitat.

 a) Jeopardize is to engage in an action that directly or indirectly will reduce the survival and recovery of a listed species (Gifford Pinchot)

 ii. must appreciably diminish conservation efforts as a whole

 a) just b/c it is designated crit hab doesn't necessarily mean its protected

 b) look anew each time a determination is made

 iii. Technically the Services issue the BiOp as guidance, ultimately it is the agency who decides to move forward with the project or not

 a) however, the BiOp is so dispositive of the issue that it is considered final agency action, judicially reviewable

 iv. Project may not move forward without mitigation minimizing the adverse consequences

 D. God Squad – heads of a bunch of agencies

 i. determine whether to allow a project to continue despite the potential extinction of a species

 ii. never actually happens (3 times, once against species, and species survived)

 III. § 9 – Unlawful to Take an endangered species

 A. Technically only applies to endangered species

 i. FWS has categorically said all threatened species are also protected

 ii. NMFS still decides case by case

 B. Harm can be anything that actually kills or injures wildlife, including habitat modification
 i. Sweet Home
 ii. debate over whether it requires death or injury to an extant member of species

 a) Palila says this isn't required

 iii. debate whether species means individual member or species as a whole or both

 C. Some proximate harm issues, but if it is foreseeable that habitat modification will result in death or actual injury to animals it is a take

 D. Very indeterminate standard as to how much habitat destruction constitutes a take

 E. Relief Valves

 i. Incidental Take Permits

 a) allowed to take x amount of species

 ii. Incidental Take statements

 a) person will be deemed not to have committed a take, even if harm results
Wetlands – CWA § 404

 I.  Covers all discharge of dredged or fill material into a wetland or other water of the US. 

 A. must obtain a permit from the Corps

 II. What waters are covered?

 A. All waters that can be used in interstate commerce

 B. all interstate waters

 C. all other waters, including wetlands, the use, degradation or destruction of which could affect interstate commerce

 i. found that adjacent wetlands provide filtration for truly navigable waters

 D. All tributaries to any of the above

 E. any wetlands adjacent to any of the above

 i. wetlands- requires either inundation or saturation by surface or groundwater at a frequency capable of supporting wetland type vegetation

 III. What is adjacent?

 A. Lots of court confusion, then Rapanos

 i. courts weren't giving deference to Corps as they should

 B. Rapanos

 i. Plurality Test

 a) Is the tributary jurisdictional

(1) is it connected to a truly navigable water

(2) is the wetland connected to the tributary

1) must be relatively permanent flow

· not ephemeral waters (occasional streams, storm drains)

2) must have continuous surface connection

 ii. Kennedy concurrence

 a) Focus on significant nexus

(1) must be significant nexus between the wetland, the tributary, and the truly navigable water

(2) don't need sig nex for wetlands directly adjacent to truly navigable waters

 C. Proposed Corps rule

 i. All traditionally navigable waters

 ii. Interstate waters

 iii. Tributaries to either of the above

 a) defined as having bed, bank, and normal high water mark

 b) All waters, including ponds, adjacent to the above

 c) all waters, including wetlands, having a significant nexus with 1 or 2

 D. Migratory birds might show sig nex, but must show that

 i. no longer categorically covered as a connection. (SWANCC)

 IV. What is an addition?

 A. You can drain a wetland from offsite with no addition

 B. Redeposit of material within wetland may be addition

 i. different from regular addition to waters rule

 C. De minimis fallback unregulatable (Tulloch Rule Controversy, Nat'l Mining Association)

 i. Corps tried, ct said this was a unreasonable, beyond their jrdx

 ii. as long as net removal, thats fine

 D. Sidecasting – ditching on a wetland and moving everything a few feet away (Deaton)

 i. not de minimis

 ii. addition of dredged spoil

 a) turned wetland into dredged spoil

 E. Deep-ripping (Borden Ranch)

 i. used ripper to poke holes in clay supporting the wetland

 ii. followed sidecasting decision

 F. EPA tried to create a test, which was overturned

 i. so instead EPA just said, no test, no rule, we'll tell you when it's a problem

 V. Coeur Alaska – release of mining slurry into pristine lake

 A. Definition of fill materials is anything that would change the level of the lake bed

 B. either 404 or 402, both cannot be required

 C. so does it qualify as fill material

 D. are there some circumstances where the regulation would be illegal

 VI. Substantive standards of § 404

 A. EPA promulgates guides, but Corps retains permitting authority

 B. 3 Principal programs

 i. Practicable Alternatives – if you can accomplish goals with a practicable alternative, that is always the first choice

 ii. Minimization – if no practicable alternative exists, the agency must minimize the damage to the greatest extent possible

 iii. Compensation – if impossible to eliminate all damage, then agency must compensate for any damage that is unavoidable. 

 iv. They've chosen this method, because many mitigation projects fall short of the goal

 a) EPA doesn't come check up on the projects.

 v. All three programs considered part of larger mitigation program

 C. Practicable Alternatives

 i. Must be 

 a) Available

(1) Three major questions: 

1) Available where?

· must be available within the market area that applicant is trying to serve

· must look beyond what you own

2) Available to whom?

· to the applicant (not just to anyone)

3) Available when? - Bersoni
· dependent on when entering the market

· market-entry test

· much debate over this

· Or anytime thereafter

· creates disincentive to be first in the market-place

(2) presumption that there is an alternative

(3) presumption that any upland site is less damaging

1) burden on applicant to rebut these presumptions

(4) Corps is reluctant to push these points much

1) puts them in the position of business consultant

 b) Accomplish basic goals

(1) developers try to define this narrowly

(2) Must look to basic purpose

1) “to build housing” not “build 298 beach-front condos”

(3) Look to whether splitting up the project can still be viable

1) are all of the pieces “water-dependent”

2) generally answered on if bank would still give funding for the project

3) look at the land costs compared to the construction costs on average for similar projects

(4) NOT entitled to maximum profit

 D. Compensation

 i. Must replace the functions and values lose to the maximum extent practicable

 a) must try to be in the same region

 ii. Preference for mitigation banking

 a) works better over the long term. 
 E. Mitigating what effects?

 i. Corps is allowed to look at primary and secondary effects of a project
 ii. Fox Bay Partners
 a) Corps looking at the secondary effects of increased boat traffic, increased turbidity

 b) Fox trying to say they have no jrdx to limit for that reason. 

 c) Corps allowed to look at secondary effects

 d) Corps has discretion to issue the permit

 iii. Public Interest Review

 a) procedure that Corps has given itself

(1) Look at:

1) effects on wetlands

2) economics

3) fish and wildlife values

4) energy needs

5) general public welfare

 b) decide whether public interest is served by the project

(1) can only works to turn a yes to a no, never no to yes

(2) if project doesn't comply with guidelines, cannot use PIR to approve

 c) Presumption that project is in public interest
 d) PIR works in conjunction with Corps discretion to issue a permit. 

 e) Can be the sole basis for denial of permit (tennis ct. at Martha's vineyard)
 iv. US v Mango

 v. Significant degradation – regulations require permit denial even in the absence of practicable alternatives if the project would result in significant degradation of the aquatic resource
 vi. US v Alaska
 a) Denial of project cannot be arbitrary and capricious

 b) must be for a valid reason

(1) once there is a valid reason to deny, corps can put conditions on the permit as they see fit.

(2) conditions must have some connection to the project
 VII. All Corps permits are subject to being vetoed by the EPA
Takings 

 I. Most pronounced in wetlands and ESA realms

 A. Statute may preclude all development on the property

 II. Categorical Takings
 A. Lucas
 i. Must be 100% denial of all beneficial use of the land

 ii. resale doesn't count

 iii. here camping didnt count

 iv. cannot be mere token interest in land
 B. Penn Central
 i. Governmental interest vs diminution in value v reasonable investment backed expectations

 C. Reciprocity of Advantage

 i. if the owner benefits by the particular rule, b/c everyone is subject to the rule, then no taking

 ii. corner hedges must be trimmed, owner is benefited as they drive around the city b/c everyone has their hedges trimmed

 D. Denominator problem 

 i. is it 100% devaluation of 50% of the land?

 a) or a total 50% devaluation of the land?

 b) Dicta: if state law treats surface/sub-surface rights differently, might treat them as different sections of land

 E. No compensation if the use prohibited is one the owner never had

 i. look for whether there is a common-law prohibition on the use (nuisance)
 F. Loveladies
 i. Question whether total should be determined at time of app or time of purchase. 

 ii. Δ already developed 200 of 250 acres, requesting permission for 12.5 of last 50. 

 a) denied, is it 12.5 out of 250 or 50.

 iii. generally viewed as a factor in a case-by-case determination

 III. All takings claims brought in Federal Circuit

 IV. Pallozolo

 A. Δ wanted to fill in wetland for a big development. 

 i. Corps denies several applications

 ii. Δ wants to sue, but no final agency action

 B. Ripeness

 i. needs a legal question. Here he might have been approved for 1 house

 ii. not either a denial of beneficial use or full diminution in value

 iii. Even though agency said they could never imagine a proposal that they would accept, Δ still needed to try.

 iv. Can be very hard to ripen a takings claim

 C. Estoppel

 i. the restriction was in place when the guy bought the property, can't claim reasonable investment backed expectations.

 ii. undue restraint on property rights may still be valid basis for a takings claim

 a) states cannot have unfettered power to limit property rights

 b) could put in unreasonable restrictions, and as property changed hands, the new owner would have no claim against the taking

 D. Windfall factors into fairness (who should get the windfall of a takings claim)

 V. Tahoe Sierra

 A. Moratoria put in place preventing development for 3 years

 B. Must focus on parcel as a whole, including in time

 i. to chop out 3 years and say there was 100% diminution for those years would be just as wrong as chopping out a third of a full parcel for diminution

 C. Temporal takings claims would make government impossible

 i. tons of stuff happens in gov't where the person can't use their property for a day or week 

 VI. Most decisions say that you look at the “parcel as a whole” for takings, but not definitive
