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Ch. 1 Course Intro
I. Main three statutes which people must comply

A. Clean Water Act

B. 1970 Clean Air Act

C. 1972 ESA

D. 1976 RCRA

E. 1980 CERCLA

II. Why do we use these 3 statutes?

A. Within ~10 years there was a huge change

B. Some predecessor statutes (air, solid waste, water) but predessesor statutes much different = more Fed. trying to encourage the states to regulate, but all optional
1. So before 1970 had a patchwork of state laws and the common law

2. J. thinks seismic shift came in 1970 with clean air act

a. Not only new statute, but not optional

b. State can be main implementer, but going to do it in precisely the way Fed. want you to do it or they are going to do it

c. It’s the states buying into the Fed. agenda

3. all of the main laws reflect that the patchwork of state laws are not up to the task

4. pg. 5 pointed out that some people think that private reg. is enough

a. in the past people just didn’t know the consequences of their action and now that know so the private market and common law is all we really need

b. some conservatives don’t want common law though, but they don’t want DC telling states what to do

III. Common Law Doctrines (will not be tested on nuisance law) - background

A. Private nuisance 

1. (elements) Significant and unreasonable interference with use and enjoyment of land

2. 4 conceptual issues come up

a. Harm question – how much harm does there need to be before do something

i. R2d Torts = Has to be significant and

1. If didn’t have this hurdle it could have a chilling effect on development and also bad for court efficiency

ii. Unreasonable (hard to define)
b. Causation – how hard is it to actually establish that company X is responsible for that nuisance

i. Eg. of movie A Civil Action – sometimes very hard to show causation in Environ. cases

c. Intent – in tort law in order for something to be actionable as a nuisance either – usually has to do with foreseeability (could you have known that is would cause contamination to aquafer that is some distance away for example)

i. Need to be ??

ii. Or strict liability – so dangerous of an activity – abnormal activities doctrine

d. Remedy - How do we determine a Remedy

i. In most states this is where the balancing of the utilities comes in

ii. “how important is this enterprise to the community”

iii. “should we enjoin this activity given its importance to the community?”

iv. at balancing of utilities stage courts focus on harm to (s, not community

1. if we are going to look at the benefits to the entire community why would we only look at harm to the (s?

2. If π says you honor should not only consider the harm to me, but the community have 3 options

a. Comply??

b. plant could shut down

c. could settle

3. if always took entire community into account could get huge settlements for people with small piece of land that brought suit for example – almost extortionary settlement

4. courts often don’t feel qualified to come up with a “right level” of pollution control = Boomer Case

B. Public Nuisance

1. Does specifically encompass interferences with public health, safety, and ??

2. Generally no balancing of the interests here

3. Key question is who can bring a public nuisance claim?

a. Some jurisd. allow private citizens to bring PN claims, but that has developed over time

b. Traditionally it was the sovereign who could bring

c. Special Injury Rule - But a private citizen could bring suit if they suffer an injury in kind which is different from the public

i. E.g – a person who uses the water for an industrial purpose, but not public person who just drinks the polluted water

d. In Federal citizen suit the money goes to the treasury after attorney’s fees paid so that is different than special injury suit
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Ch. 1 – Sec. III  The Constitution and Environmental Law

A. Authority for Env. Laws

I. Ways for Govt. to conduct env. Reg.

A. Property Clause Pg. 36 – clearly gives fed. govt. ability  to regulate fed. land

B. Spending Clause

1. Placing conditions on expenditures

C. Treaty Clause

1. Taken in conjunction with “necessary and proper” clause give the Congress power to do whatever is necessary to conform with intl. treaties

2. Open question, but dubious, that might give Congress power that only partially addresses

3. Parts of ESA ???????may not be upheld b/c Congress may not have been acting in accordance with Treaty clause when forming them???

D. Commerce Clause the most important source of authority for env. Laws – Congress can regulate – Categories 1-4

1. The channels of interstate commerce

2. The instrumentalities of interstate commerce

3. Activities that have a substantial effect on interstate commerce

4. Moreover in determining whether the activities would have susbst. Affect Congress can aggregate a large number of smaller activities

II. Hodel v. Virginia Surface Mining and Reclamation Association, Inc. (US 1981)

A. Facts: Virg. Surf. Mining REcl. Assoc, Assoc. of coal producers engaged in surface mining operations in Virginia

1. 63 of its member coal companies and 4 land owners filed seeking declaratory and injunctive relief against various provisions of the Surface Mining Control and Reclamation Act of 1977

B. Reasoning

1. Congress had a rational basis for concluding that surface coal mining has substantial effects on interstate commerce

a. The denomination of an activity as a “local” or “intrastate” activity does not resolve the question whether Congress may regulate it under the Com Cl.

2. Economic Reasons - the Act responds to a congressional finding that nationwide “surface mining and reclamation standards are essential in order to insure that competition in interstate commerce among sellers of coal produced in different states to improve and maintain adequate standards on coal mining operations

3. Transboundary pollution - Have found in the past that power conferred by CC broad enough to permit Congressional regulation of acitivities causing air and water pollution that has effects in more than one state
a. J. says There is a question whether or not the Const. really allows this just b/c trans-boundary
2 main Rationals

C. Level Playing Field idea and Race to the Bottom Idea

1. If industries in one state have lack standards then they will have a business advantage over others states with better standards

2. Race to the bottom idea- don’t want states to compete for business by giving in to every industry whim-hurting those states with stronger standards

III. Hodel v. Indiana (US 1981)

A. conditions imposed must relate to commerce, e.g. can’t require donations to Republicans to be able to surface mine

IV. Notes from pgs. 46-47

A. Lopez and Morrison cases and IC = basically must be substantial and be economic activity

1. Lopez-Rhenquist says there must be a substantial effect on commerce in order justify fed. regulation under the 3rd doctrinal test

a. States have power/respons. To regulate certain activities

2. Morrison – test – Whether or not you are regulating economic activities or is it not really economic activity = must be an economic activity

B. Gonzalez v. Raich case – Medical marijuana case

1. they said just like Wickard (wheat) case

2. not concerned about market pricing in this case, but market elimination

3. enough of a nexus between the sale of marijuana and commerce

V. Notes - Where are we now – revisit Hodel in light of these above cases?

A. Under the CC are there any circumstances where we can regulate without needing to show Interstate commerce (remember Congress can regulate IC and instrumentalities of IC) note 4 on pg. 46

1. Navigable waters – but Congress in the CWA defined as “waters of the US”

a. The SC has now interpreted to mean either navigable waters – or – waters somehow connected to or affecting those navigable waters
b. So waters do not have to be navigable to be able to regulate

2. Air – if water qualifies, what about the air?

a. There isn’t any case law yet – seems that no one has been very eager to bring this type of case or do they think that if not Category 1 then will be 3

3. Ground Water – Can Congress regulate this under Categ. 2 or 3?

a. Sometimes groundwater is sold for drinking water – as water becomes more and more precious maybe could say Categ. 2 = instrumentality

4. Note5 – US v. Olin Corp.

a. 11th Cir. Applied Lopez and said that disposal of hazardous wast on their own premises was economic activity and even if this disposal did not affect interstate commerce ,the releases of Haz. Subst. in the aggregate did affect inters. Commerce

B. J. says in Post Morrison-Lopez world we have basically a 2 prong test

1. Are we regulating economic players?

2. The extent that we are, is there an aggregate harm that is substantial enough to support Fed. regulation?

**5. Note 6 on pg. 47 - did hypo with shooting spotted owl and how does that fit (note that courts have said only allow aggregation in cases where regulating economic activity)

a. Rancho Viejo, LLC v. Norton -  case that presents problem with Constitution – protections on private lands of wildlife that has no commercial value

b. ESA is more naked in that it affects non-economic activities

c. Discussed divide between Lopez and Morrison about who is being regulated and also if economic activity
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C. Superfund – has always been an industrial polluter, but could apply to an individual as well

D. Swank case (question of economics or non-economic players)

1. Dissent said that this is easy and no problem here

2. Majority said we think this is a signif. Const. question, but we are going to duck it by interpreting narrowly

VI. aggregate affects

A. even assuming that we are regulating economic players and assuming we are regulating ??? can we regulate something like a spider or arroyo toad

B. Yes, and basically 2 justifications

1. Congress found bio-diversity as economic significance

a. In the name of saving a biological system, which clearly in total has economic signif. You should save the individual part

2. other courts have said you can just aggregate all species
C. So basically so far courts have been fairly leanient with allowing aggregation of species

Ch. 1 - B - Constitutional Limitations on Environmental Laws


1 – Tenth Amendment


2 – 11th Amend. 


3 – Takings Clause

VII. Takings Clause – the 5th amend. and any ?? do not ???, instead it triggers the need for compensation

A. we do not use the takings clause to say we need to err on the side of ???? if at all

B. overview of doctrine – SC has said there are 2 categoral sitatuation where someone should be paid
1. Physical invasion - most extreme is Loretto case

2. A complete diminution of economic value = a wipe out (Lucas)

a. If a regulatory action completely restricts what he or she can do with his or her property

b. Unless what he or she wanted to do was not part of what they are allowed to do anyway = meaning a “nuisance”, even if this means a “wipeout” by not allowing b/c not allowed to do to  begin with

3. Penn Central - Multi-factor approach when no physical possession or invasion of property or total deprivation of economic value - pg. 51 a question upon which the SC is very closely divided

a. List of things to look (test) – this test invariable seems to favor the govt. (not a single case that the land owner has won) = a high burden under this balancing test

i. ?

ii. ?

iii. ?

C. 2 requirements to avoid being taking 

1. There must be an “essential nexus” betwn the legitimate state interest justifying the restriction and the effects of the condition.  Meaning the effect of the condition must further the state interest for imposing the restriction

2. 2nd – requirement is that there must be a “rough proportionality” btwn the impacts of the condition on the private property owner and the furtherance of the legitimate state interest.   Dolan v. City of Tigard (US 1994) - 

C – Constitutional Limitations on State Laws (Did not talk about C or D)


1- Supremacy Clause


2 – Dormant CC

D – Constitutional Lawsuits on Brining Lawsuits

Ch. 1 – Introduction

D. Constitutional Limitations on Bringing Lawsuits

I. STANDING – 3 requirements

A. Injury in Fact

1. ( has suffered a real/concrete and particularized invasion of a legally protected interest

2. Injury must be actual or imminent, not hypothetical

B. Causation

1. Must be a causal connection betwn the injury and the conduct of the ( - so must be fairly traceable to the actions of the challenged

C. Redressability

1. Must be “likely” not speculative, that the injury will be redressed by a favorable decision

D. (in some contexts a 4th requirement, a statutory requirement under ABA not a Constit. req. – so basically only for suits under the APA) Zone of Interest
II. Lujan v. Defenders of Wildlife (US 1992) – Standing to sue under ESA

A. Facts

1. 2 indiv. represent group in case and argue that injury is from lack of consultation w/respect to funding for activities abroad (Aswan dam and Nile crocodile and Elephant in Sri Lanka)

2. Say they will suffer harm in fact as American role in these projects and their effect on the wildlife they like to see

3. Also Argue #2 – “ecosystem nexus”, “animal nexus”, “vocational nexus”

a. Ecosystem – anyone who uses any part of a “contiguous ecosystem” adversely affected by a funded activity has standing even if the activity is located a great deal away

b. Animal – anyone who has interest in studying or seeing the endangered animals anywhere on the globe has standing

c. Vocational – anyone with professional interest in such animals can sue

B. Court says not enough and don’t buy the nexus arguments

C. Reasoning

1. Harm must be continueing or present not past = imminence

a. And an intent to return and see the animals is not enough

b. They had no current plane/tickets

2. (s fail to show redressability

a. agencies funding the projects were not parties to the case so relief only against the Secretary: he could order revised regulations, but this could not afford remedy if agency not bound by Secret.’s regulations

b. also- if consulted and didn’t send the money (only part of these projects) so they may have still continued and caused the damage anyway

B. Nexus theories above

1. Scalia says that under 1st Lujan, they held that must use the area affected by the challenged activity and not an area roughly “in the vicinity” of it

2. But Kennedy and Stevens both say they don’t buy it in this case, but in others could use it so less conservative than Scalia

C. (’s also use “Procedural Standing” (under “citizen suit” provision of ESA) – special in that a situation where injury is not following procedure and don’t need to establish with any certainty that action will provide redress

1. J. says - if you can show that you have an underlying substantive (concrete) interest that will be harmed by the project – the court will assume good faith, assume it might change things

a. **But, Can’t fight about procedure just for the sake of fighting about procedure

2. Scalia says problem is that these respondent’s argument is quite different from what PS is used for in that it is for standing for persons with no concrete interests affected

a. If allow here then anyone anywhere can use this and say they are injured and bring suit = get out of hand and unwieldy

3. J. ptd. Out note 3 on pg. 69 saying that the Akins case has modified Scalia’s ability to hold his thinking

a. Purpose of consultation under ESA is to benefit the agency not the public

b. Court can interpret that Congress meant to benefit the entire public with something in statute

c. If Congress really wants to have all benefit they must lay out very clearly in statute

E.Stevens Concurrence in the judgment, but not others

2. Says the “imminence” part should be measured by the threatened env. Harm rather then by the time that might elapse between present and the time indiv. would visit

III. Admin. Law review section 

A. J. pointed out pg. 79-80 and Deferrence to Agencies

B. Leading defference doctrine is Chevron (benchmark) and it says

1. If statute is clear then defer to statute

2. If statute is ambiguous, then if the Agency has spoken in proper law the court is to uphold the agency’s interpretation if the interpretation is “reasonable”

3. If the statute is a??????

C. if the agency is interpreting one of its own rules – the court has said that the courts should uphold the agency’s interpretations of its own rules as long as they are not clearly erroneous

1. ***this is interesting b/c EPA could say that interpreting its own informal announcement and then it will get more defference even though not interpret. an actual rule (force of law)
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I. Chevron

A. Agencies speak in many ways

3. issue a rule –or- guidance

4. issue guidance documents

a. If an agency is issueing guidance and not a rule it is not speaking with the court of law and gets less deference than if a rule, but still gets some deference

b. In the end it is whether the court is persuaded by the agency- is it persuasive, not just is it a reasonable interpretation such as in Chevron

Chapt. 3 – the Clean Water Act

I. the NPDES Program

I. Difference between goals and Reality

A. for example “no discharge” goal

1. goals statements in and of themselves are completely irrelevant

B. so discharge management program not really an elimination program

1. if get a permit then it is lawful to discharge  pollutants

C. 1st thing you need to do is figure out if it applies

II. Almost all we are going to talk about is in §301(a) pg. 415 in statute book

A. Starting point is prohibition, unless in accordance with other sections of the law

B. §401(a) -  is section that allows the states/EPA to issue permits to discharge, not withstanding §301(a) as long as certain requirements of certain sections are met

1. so the sections work together

C. **side note – common definitions don’t apply anymore here - §501

1. the term “pollutant” – means……pg. 508 in statute book

D. think of discharge as having 3 elements

1. Need – an addition of a pollutant

2. To the navigable waters

3. From a point source

E. it’s “ANY” discharge of pollutant to any navigable waters…??

1. there is no quantitative measurement in statute

F. on the other hand if one of the 3 elements is missing, not matter how harmful the pollutant the CWA/NPDES program does not apply

G. In post Swank case world, there is some question if Crater Lake is a water way of the US for the NPDES/CWA

III. the term “pollutant” is defined on pg. 508 – “means dredged spoil, solid wast, incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water.”

A. there are some broad terms in list, especially at end …”industrial, municipal, and agricultural waste.”

1. So some arguments here about what is a pollutant

B. What about red clay in Catskill case?

C. Discussion of pesticides and are they “pollutants”?

1. If I take something in an applicator and going to use it to kill living things (mosquito larvae for example)?

2. EPA has done a flip-flop on this question

a. between headwaters case and ?? case EPA said don’t think they are wastes as long as complying with FIFRA

b. but FIFRA is really just a labeling statute

c. J. thinks that EPA could make an argument that the NPDES doesn’t apply b/c it this stuff is not a chemical waste = you are using it for its intended purpose – to kill plants/animals (this big concept – using for intended purpose)

d. If EPA did it through a rule then you would have an interpretation of whether the statute is ambiguous

i. But they didn’t do through rule so at best will get Skidmore deference and

ii. EPA also claims that CWA does not apply if pesticide used for it’s intended purpose

D. “biological materials” – How broad is this?

1. J. ptd. Out note 6 on pg. 136 – about fish processors dumping back fish waste or stocking mussel harvesting area? = EPA has said NO

2. What about invasive species? – (zebra mussels for example) – J. submitted petition to EPA b/c EPA has an exemption for incidental discharges from vessels

a. just this year dist. Court said that invasive species are covered under “biolog. Materials”

3. Note 3 on pg. 135 – and agricult. Waste

E. What’s “an addition of a pollutant?”

1. Generally 2 contexts: within a body of water and from one water body to another (Catskill)

2. Dams - have to deal with dams = courts have said not an addition
a. the DC circuit said that dams are not pollutants

b. seemed to gloss over the fact that environmental impact is entirely different from massive episodic massive discharge of sediment rather than gradual, throughout the year discharge

c. court said that it was not an addition, it was already in the stream up stream from the dam

3. J. has top 10 most bizarre env. Cases and one is the “Consumer Powers” case where fish that are being taken up in turbines and being pureed is not an addition of something to waters

IV. Catskill Mountains Ch. Of Trout Unlimited, Inc. v. City of New York (2nd Cir. 2001)

A. Facts: City of NY trying to get clean drinking water and have made a tunnel from one river to another and the river being diverted into the Esopus Creek is warmer and has red clay sediment so more turbid than Esopus Creek and bad for trout

B. Reasoning:

1. Court uses and distinguishes the Gorsuch and Consumer Powers case

2. Consumer powers - was from same source and back in

3. Gorsuch – the release of water from a dam that caused sudden sedimentation loads instead of naturally over time

4. “Ladle” idea on pg. 134
C. “Unitary Waters” theory – J. horrified by this when came out

1. in Miccosukee case the govt. argued that the absence of the word “any” prior to the phrase “navigable waters” in §502 (12) pg. 509 signals Congress’ understanding that NPDES permits would not be required for pollution caused by the engineered transfer of one “navigable water” into another….

2. 2nd Cir. Did not agree

3. If EPA is right, then could take all the contaminated sediments in Portland harbor and waters mixed with it and dump in the metolious river or crater lake w/out a permit

a. it seems like strained logic to think could dump like this w/out a permit

4. EPA has not promulgated rule on this it was in an amicus brief before the SC, 

D. leaves us with this idea – What about Wetlands?  Most wetland dredge permits are for taking from one part of depositing on other side-at least they want to

1. If dredge out center and put on side is this not polluting/damaging b/c of Unitary waters theory or ladle in pot theory?

2. Usually not allowed – so how does this comport?
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Ch. 3 - sec. 2. - Navigable Waters

V. Definition of “Navigable Waters” - EPA defines in §502(7) as

A. (a) All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign commerce, including all waters which are subject to the ebb and flow of the tide

B. (b) All interstate waters, including interstate “wetlands”

C. (c) all other waters as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, “wetlands”, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds the use, degradation, or destruction of which would affect or could affect interstate or foreign commerce.
1. ***SC said in SWANCC that this part not totally valid b/c isolated ponds/wetlands are not included as waters of the US b/c too attenuated hydrologic connection and they are not really navigable waters)
2. post SWANCC, most courts have said that if groundwater flows into navigable waters it is covered by CWA/NPDES – but need to have some real connection to navigable waters

D. (d) All impoundments of waters otherwise defined as waters of the US under this definition;

E. (e) Tributaries of waters Identified in paragraphs (a) through (d) of this def. (big one which effects streams etc. , think Tryon Creek)

1. EPA asserts jurisdiction over tributaries and seasonal streams

F. (f) the Territorial Sea; and 

G. “Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (a) through (f) of this def.

***Impacts of SWANCC are still up in the air – question is does the NPDES program even apply?

Riverside Bayview – (filling in wetlands case) SC said that ?

H. Wetlands

1. Adjacent wetlands - are covered b/c of presumed hydrologic connection; proof of actual hydrologic connection is not required (Riverside Bayview)

2. Isolated wetlands – (non-adjacent) are not covered b/c too attenuated hyrdrologic connection (SWACNCC)

3. General Rule: any hydrologic connection (long chain of sub-tributaries) to a navigable in fact water will be jurisdictional(physical proximity of wetland

I. Groundwater – 

1. Isolated groundwater: not jurisdictional

2. Adjacent groundwater: no EPA regs, but courts have upheld jurisdiction over CONNECTED groundwater (just b/c LH clearly says isolated not covered, does not mean silence as to connected is also not covered): 

i. point to Riverside Bayview which upheld jurisdictional over connected wetlands for support

VI. Idaho Rural Council v. BOSMA (USDC, D. of Idaho 2001) = pollutants that find their way into regulated waters = hydrologically connected groundwaters

A. Facts

1. Massive dairy operation had pollutants seeping from impoundment into ground and polluting neighbors water

B. Look at the statute – does it answer the question?

1. No Chevron step one answer = statute is absolutely clear = no not clear

2. But all courts agreed that without a hydrologic connection Congress did not intend to regulate groundwaters = so isolated groundwaters not jurisdictional

C. Notes

1. You would think that the agency would interpret its rule and get some deference

i. Seminole rock and Sand Co. doctrine – a lower level of deference when EPA interpreting their rule not the statute

2. Note 4 - Jan. 2001, EPA said it was restating that the “Agency interprets the CWA to apply to discharges of pollutants from a point source via ground water that has a direct hydrologic connection to surface water”

a. but Bush admin EPA then distanced itself from this a year later so ?

D. the EPA does mention groundwaters in several places in the statute, but not in main pieces

E. Some say should maybe argue that the pollutant has made it part way to creek (regulated body of water) so do I have to wait until it reaches it, it seems insane?

1. A couple of Dist. Cts. seem to require that the pollutant needs to get in/make it to the creek in order to have a lawsuit

No black letter law here folks**
Ch. 3 – Sec. A – 3. Point source (dealing with gray areas here)

VII. Some background on this topic

A. Congress wanted to control pollutants, capture them, etc.

B. The NPDES either applies or not, depending on whether you find a point source 

C. Defined broadly, not just pipes discharging into rivers (Earth Sciences)

D. Humans are not point sources b/c of ejusdem generis: point sources listed as examples are all inanimate objects w/industrial source connotations (Plaza Health)

a. Dissent: functional approach, controllability theory (if it’s controllable, it’s a point source)

VIII. Earth Science Case - J. wants to first talk about this case in note 3 on pg. 148

A. A sump (pit/lined excavation) dug to catch runoff from mining activities and put near river and when heavy snow melt/rains it overflowed and released pollutant into the river

1. (s said, but we didn’t intend for this to happen = intent Is irrelevant

2. Where is the point source? – the sump is the point source

i. Does that make sense? Is it a conveyance?

ii. Argument was this was like a container spilling over (“rolling stock” terminology in statute

B. note also mentions Southview Farms case – where farm used liquid manure in fields, but used so much that it was beyond an agricultural use and it wouldn’t absorb very well (photos of a sheen) into ground as well and flowed into a stream

1. sprinkler system was the point source

IX. US v. Plaza Health Laboratories, Inc. (2d Cir. Appeals, 1993)

A. Issue- Can a human being be a Point Source? = NO

1. Said b/c rule of lenity need to decide in the (’s favor

B. Facts


1. Executive, Villegas, from Plaza Health was taking vials of blood (some contaminated with Hep. B) and placing them in the bulkhead under his condo complex that got river water and tidal action and School children find the vials

C. Reasoning = Court says no CWA violation

1. Human beings are not among enumerated items that may be a “point source”

2. If every discharge involving humans were to be considered a discharge from a point source, the statute’s lengthy definiton would have been unnecessary

i. Congress did not add unnecessary words to the statute

3. in the statute “point source” is always used in sentences referring to industrial or municipal discharges

4. assume that Congress did not intend the awkward meaning that would result if we were to read “human being” into the def. of “point source”

5. “Rule of Lenity” in criminal prosecutions – requires that ambiguities in statutes  be resolved in the (’s favor
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Rule of Lenity

6. Oaks thinks Villegas had notice that his activities may be illegal

7.  mentions what if an army of men and women throwing  industrial waste from trucks = Congress can’t have meant for them to be exempt

8. IN the sprinkler manure (Southview Farm) case says this is a civil case so forget the rule of lenity, it does not apply, Plaza Health was a criminal case so more applicable

D. Note 5 – Babbit v. Sweet Home…(1995) which comes first, rule of lenity or Chevron deference?

1. Sup. Ct. said if an agency had written a rule which clarifies an otherwise ambiguous statutory scheme then the rule of lenity no longer applies

i. So agencies can trump lenity concerns by writing rules that clarify statutorysheme

2. Can EPA overrule Plaza Health in the 2nd Cir. By saying well you spoke before we spoke, but now that we are speaking, what we say counts???

i. Was undecided until this past June – Brand X internet Services Case

ii. NOW = Later rulings by the agency receive Chevron deference and trump that earlier circuit court decision

Ch. 3 – B – The Federal State Relationship

1. how states become Authorized

X. General 

A. Congress Implemented this policy in 2 ways = “Cooperative Federalism”
1. States can be authorized to implement federal law and do day to day issuance/operations if they develop programs that are at least as stringent as EPA’s (with respect to standards which dischargers must meet)

2. It reserved to the States the primary role in establishing water quality standards

B. 2 steps to understanding how the cooperative federalism scheme works

1. Assuming a given State opts to participate, one must understand what the State must do to become “authorized” to implement the NPDES progam and;

2. One must learn how EPA exercises oversight authority in authorized states

XI. How States Become Authorized

A. Requirements

1. The ability to issue permits that will meet the substantive standards that would apply if EPA were acting as the permit-issuer (must be at least as strict)

2. Requirements relating to the State’s investigatory and enforcement powers

a. States must be able to investigate and enforce the state regs

3. The involvement of the public (public notice) and EPA in State permit-issuance processes

4. The State’s ability to bring enforcement actions (USC §1342(b)(2)(3)(7) both civil and criminal 

B. No preemption - EPA will never complain to states that too strict, can always be more strict than EPA reqs. = a fed. floor not a ceiling

C. EPA retains oversite over certain aspects (see below)

XII. NRDC v. EPA (Dist. Of Columbia Cir. 1988)

A. Facts

1. NRDC worried that States won’t give same public participation as Feds would allow and;

2. Won’t have same penalties as Feds. = States weaker penalties

3. Also right to have “Citizen Suits”  -they want right to this

B. Public participation – NRDC (CBE) uses text of §101 saying

1. Public partici. In the development, revision, and enforcement of any regulation, standard……shall be provided for, encouraged, assisted by the Administrator and the States. …

2. 101(b)(3) – 

C. Holding-general: no clear indication that EPA must provide these things.  

D. EPA said have to give them either, intervention as a matter of right, or permissive intervention, but if give permissive you have to promise you are not going to oppose the citizens when they try to intervene

1. CBE says that is not good enough, we want intervention as a matter of right

E. Reasoning for “public Partici.”

1. b/c have found that Congress has not directly addressed the precise question at issue, and determined that the agency’s answer is based upon a permissible construction of the statute, we defer to EPA’s reading – deleted others

F. Class notes

1. J. thinks that EPA did have the power to require intervention as a matter of right if they wanted to, but not required to compel the states to allow intervention as a matter of right as a pre-req. to being authorized under NPDES program

G. “Maximum Penalties” 402(b)(7) – States must have adequate authority to abate violations, including civil and criminal penalties and other ways and means of enforcement.”

1. the lowest possible maximum fine that a state can set is set at $5000 not a  minimum of $5000 fine per day for each violation

i. in civil context there is not minimum fine, remember only criminal

2. NRDC thinks this is insane = there is a structural bias toward lower penalties in “authorized states”

3. NRDC says we have great Congressional history that shows that They reiterated the important role that penalties play in enforcement of water pollution standards

4. But EPA says the states asked for lower minimums or “set” penalties so they responded

H. Policy reasons for this

1. Heads of state agencies said that if you give us these large minimums have to go to state legislatures and they will not approve ability to fine $25,000 for example for a minor violation so they will not approve the State authorization progam

2. EPA Oversight

XIII. EPA Oversight 

A. EPA has the ability to: 

1. Preview all permits/issued 

2. Can oversee compliance matters

3. State must keep EPA abreast of any instances of non-compliance 

4. do inspections/investigations

5. has full enforcement powers still

6. EPA can withdraw state program as well

B. State issued permits are federally enforeceable once OKd by EPA

C. Permitting: Permits are main implementation device

1. State receives application and have to put out a draft notice and give it to EPA

2. EPA has at least 90 days (or more depending on agreement with state) to review and approve or reject and if does object the permit will not issue

3. Then the process diverts to EPA and EPA will issue the type of permit they think required or applicant will withdraw application

ASK about minimum maximum???
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D. §402(k) – for most purposes, compliance with a permit is seen as compliance with the CWA = “permit shield”

1. if a state or someone leaves out something in a permit, it doesn’t matter that that allowed something that was actually against the CWA

2. permits often have lifespan of 5 years, but can be renewed and if submit a complete re-application can still continue to discharge

3. if you upgrade your facility to meet requirements we’re imposing now, then won’t have to upgrade again during permit, and in most cases in practice, even down the road beyond

4. main thing #2 = so “breathing room” and make sure get permit right the 1st time
5. with respect to veto authority the 2nd is the most important

E. What do we do if EPA has not established an effluent limitation for a particular type of substance?  

1. The state is supposed to try and anticipate what that national standard will be

2. EPA has interpreted as requiring a case-by-case determination pursuant to which permit issuer is to try to anticipate what the national standards will be when they emerge

3. Elsewhere, EPA denominates this as “best professional judegment” (or BPJ)
4. Elsewhere it requires States to undertake this analysis when issuing permits

5. EPA can still preclude a state permit from being issued, but:

F. Congress clearly intended the EPA to use its veto power judiciously

1. 402(d) empowers EPA to veto state permits, it does not on its face compel EPA to veto even blatantly deficient permits

2. 402(e) goes so far so to allow EPA to waive its review authority with respect to categories of point sources

3. all challenges to a permit must be within 90 days or can’t challenge

4. real question is a post Chevron world, is EPA’s interpretation reasonable? And was Congresses statute ambiguous?

VIII. NRDC v. US EPA (DC Cir., 1988) Pg. 160 

A. Bottom line message of case = is that EPA has the ability to be quite intrusive in its ability to regulate permits

1. In practice it is not done that much

2. But the ability to veto, even on judgment calls, gives EPA a seat at the table

a. EPA clearly has the upper hand b/c don’t have to sue can stop the permit from issuing in the first place

B. General Rule (note 4) is that if the state is issueing the permit and EPA does not stop, any challenges have to be in state court of issueing state

1. Can’t sue EPA b/c you think they should have vetoed a permit, 

Ch. 3 – C. Substantive Standards

What Requirements Apply?

1. Technology-Based Standards

IX. Substantive Standards and Technology –Based Standards

A. Prior to 1970 used “Water Quality Based Standards” – and didn’t get much done with that – not effective

B. “Health Based Standards” (§ of CWA and §112 of clean air Act)

1. Don’t care about cost, you comply or shut down

2. Used ??? until 1990

C. Third approach is Technology Based Standards- §402(a) requires EPA, when issuing NPDES permits that they comply with §§301, 306, and 307

1. At least with technology based approach you are looking at industry and making a determination that can be changed over time

a. Does not look at each facet one at a time

2. CWA imposes different technology-based standards on different types of dischargers

a. Industrial dischargers who discharge directly into our nation’s waters = “direct dischargers”

b. POTWs (publicly owned treatment works) = sewage treatment plants

c. Industrial dischargers who discharge into sewage treatment systems

X. J. outline Main points In TBS have standards for Existing and New sources

A. Existing Discharger

1. BPT (best possible tech.) by 1977 and BAT by 1989

a. BAT is set industry by industry basis

2. Cost plays only a limited role in the BPT analysis, and even less of a role under BAT

a. Only a “consideration factor” for BAT

b. Main question is can the industry as a whole absorb these costs not the individual player

3. If no standards, then BPJ – best possible judgment

4. Two key variances:

a. Fundamentally different factors - §301(n) – not based on affordability, but signif. Disproportionate compliance costs

b. Affordability – 301c – a little bit of a relief valve for those already meeting BPT, but moving to BAT very easily ( a delay really)

i. This does not apply to toxics

B. New sources

1. BADT

2. No variances as for existing discharger

XI. Weyerhaeuser Co. v. Costle (DC Cir. 1978)

A. Main Points that court says why Congress adopted Technology-based standards
1. Water pollution seriously harmed the envi., and although costs heavy, the nation would benefit from controlling that pollution

2. if a national uniform scheme regulating effluent so no regions favored and will try and woo industry to a state with lower standards

3. new approach implemented changing views as to the rights of the public = henceforth the right of the public to a clean environment would be pre-eminent

B. Pederson (critic) - easy to criticize Tech. Based Standards though pg. 171-172 – 3 main points

1. by imposing the same requirements on similar plants everywhere they run the risk of regulating too little to meet water quality goals in some areas and more than necessary in other areas (reqs. that are strict beyond any rational link to the environmental improvements)

2. Technology based requirements are inefficient b/c they do not rationally allocate the costs of reaching the desired level of pollutant-reduction

3. He perceives the illogic of an approach that requires EPA to learn so much about so many categories of industry

C. Arguments

1. Π (pulp plants) - “receiving water capacity” - some of us are lucky and are located where we discharge into large bodies of water like ocean or deep waters

a. say that pH of ocean will buffer the acid and dissolved oxygen in ocean will

2. EPA - says nice try, but we think Congress ruled out using water capacity in setting effluent limitations and the court agrees

a. Court does say that in one narrow case is receiving water capacity to be considered in relaxing standards, “thermal pollution”

D. Cost-Benefit Analysis - 

1. Not a direct cost-benefit analysis

2. Statute just says compare these things – no set amount set that says OK this is now not worth doing

3. Bottom of pg. 169 – court says – EPA has no discretion to avoid cost-benefit balancing for its BPT standards, it does have some discretion to decide how it will perform the cost-benefit balancing task.

4. “a requirment that EPA perform the elaborate task of calculating incremental balances would bog the Agency down in burdensome proceedings, but

5. “however, if an incremental analysis has been performed by industry and submitted to EPA, it is worthy of scrutiny by the Agency

6. is that a weird 

E. §304(b)(1)(B) – are factors to be considered 

1. First Factors shall include “consideration of the total cost of application of technology in relation to effluent reduction benefits to be achieved from such application”

2. Seconds – “shall also take into 

F. Arguing for incremental analysis – what if had 95% removal, how much is that, how about from (94%-85%)

G. 2 tiered scheme was adopted by which industry to see above
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H. Weyerhaeuser argues that can focus in just on env. Impacts of discharge, but also the other costs, even environmental costs, = extra energy involved in cleaning up more etc.

1. Court responds that EPA looked at this and came up with an expert decision and that is all that is required by the statute

I. There are “Comparison Factors” and “Consideration Factors”

1. For consideration factors, the EPA only needs to consider them

2. No balancing really, whatever limited balancing that does come in is between 

a. Cost and effluent reduction benefits

3. in statute, BAT section, all factors are consideration factors and not comparison factors
4. all statute required is that costs be balanced against benefits of reduction of effluent

5. Doesn’t matter that some players in industry will go out of business (3 of 30 for example), just as long as doesn’t massively destroy industry

a. But where is the line drawn?
J. Notes

1.  #5 on pg. 173 – BPT was supposed the be the best of the average and BAT (best available techno.) was supposed to be the best of the best

2. Note 6 – Section 304(b)(2) essentially establishes a 2-step procedure for establishing BAT
a. 1st §304(b)(2)(A) requires EPA to identify “the degree of effluent reduction attainable through the application of the best control measure and practices achievable.” And 

b. 2nd§304(b)(2)(B) requires EPA, in determining the “best measure and practices available,” to “take EPA the age of the equipment and facilities involved, the process employed, the engineering  aspects of the application of various types of control techniques, process changes, the cost of achieving such effluent control techniques, process changes, the cost of achieving such effluent reduction, non-water quality environmental impacts (including energy requirements), and such other factors as (EPA) seems appropriate.”

3. Note 7 – New sources – “BADT” – Best Available Demonstrated Technology”

a. New sources required to meet an even higher standard, even higher than BAT

b. They are easier to get incorporated b/c can be worked into the costs of the plant/project upfront, not trying to retrofit an old plant

c. so tend to require higher standards for new projects b/c get more pollution control for your dollar

4. Note 9 – EPA does not generally set “design standards”, requiring the use of particular technologies.  Instead, it sets “performance standards,” determining how much pollutant reduction the relevant technologies would achieve and they just require dischargers to achieve those levels however they see fit.

5. Note 10 – 2 main variances from this scheme = limited relief valves/exceptions to technology based scheme = §301(c), (g), and (n)

a. “fundamentally different factors” variance 301(- if a particular plant, regardless of if rich or poor, is greatly different than the “model plant” that EPA uses to design discharge control, then EPA may issue a variance just for that plant different from the standard

b. “affordability” variance – same concept, but has to do with costing an extraordinary amount more than the “model plant” to comply

c. 301(c) – lesser variance that EPA will set something up that requires somewhere between BAT and BPT = can relax the second step, where necessary to keep the player/plant in business

d. Congress concerned about everyone applying for these variances though to buy time so Congress said that during variance review (180 day deadline to review) the plant is responsible for the cost of compliance – they gave 3 options (none that plant would like-harsh)

i. Can pay for the clean up and technology while waiting for review

ii. Can shut down in the mean time

iii. You can commit a felony everyday by not complying – on the theory of “what else can I do?”

e. if EPA misses 180 day deadline it only gives the plant the option to sue EPA, can’t resume discharging = very harsh

K. the main message that seems to emerge from cases etc. is that “EPA Wins”

L. Some J. points he didn’t make in book that wanted to

1. If have a blank slate, do it right

2. In regards to affordability – if a new source, you need to be able to comply with the standards.  An old plant may be able to continue to operate b/c there are jobs involved and communities etc.

3. The “affordability variance” is not available if there are “toxics” in the discharge

XII. Other Categories of Dischargers

A. POTW  (“publicly owned treatment works”) 

1. Primary and secondary treatment

B. “Pretreaters” – governed under §307(b)

1. generally requires EPA to subject pre-treaters to technology based requirements that are analogous to those as if they were discharging directly into waterways

Ch. 3 – C – 2. Water Quality-Based Requirements

XIII. General Water Quality Based Standards

A. Not at all really based on protecting human health??

1. More on fishability, navigation

2. Idea that states set water quality standards (should maybe have a little more discretion), BUT subject to EPA doversight)

B. States are to 1st set the uses, and then States are to set the criteria for the uses

1. EPA has review of the uses and the criteria the states set for those uses

2. If currently exists as of 1975 or if think can achieve that use through pollution controls need to set a standard (in an aspirational sort of way)

a. But not locked in, if ends up that just can achieve the aspirational goal then can modify

3. EPA said that if you are going to leave off criteria for any use listed in 301 then you need to say why this will be not possible due to some economic or other hardship – meaning if statute says that potable water, but for example our section of the Williamette is not drinkable and Portland/OR made their case to the EPA 

4. Some think language that use can be “seasonal”, but does not fly

5. If use existed in 1975 you can’t eliminate it from setting the criteria or say only use at certain times of year

C. 2nd part, States are required to set Criteria (EPA has veto/oversight)
1. note 2 on pg. 181 – EPA can reject a State’s standard if it finds that they do not meet requirements of the Act

XIV. Anti-degradation Standards – anti degradation policy has 3 aspects/Tiers:

A. Designed to do 2 things

1. Fill in gaps in traditional water quality standards

2. Tier 2 and 3 deal with what do we do with bodies of water that are cleaner than standards =  currently“pristine waters”

B. Tier one Designated uses criteria to protect the uses- 
1. a narrative standard – not specific numbers -  in each permit need to maintain that level of quality to maintain the existing water uses = have to protect existing uses and the water quality necessary to support them (protect every single population of flora and fauna)
2. says have to think about those criteria

C. Tier 2 – says that when have bodies of water cleaner than criteria (level necessary to propagate fish, shellfish, and wildlife and recreation)

1. Says will maintain at current level, unless, that state finds after going through public process that degradation is necessary to accommodate “economic or social purposes”

D. Tier 3 – if state wants to it can designate certain waters “outstanding natural resource waters” 

1. In tier 3 waters,  “water quality shall be maintained and protected, “ with no exception for economic or social necessity = no degradation allowed
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XV. How water quality based programs are implemented - 301 (b) – is where the technology based standards are discussed pg. 182 note 9

A. (b)(1)(C) – key aspect – requires NPDES permit conditions that ensure compliance with WQS
B. EPA has 3 separate regulatory provisions implementing this requirement

1. 40 CFR §122.4(d) –precludes the issuance of any permit “when the imposition of conditions cannot ensure compliance with the applicable water quality requirements of all affected States.”

2. §122.4(i) – specifically precludes the issuance of permits to new sources if their discharges will cause or contribute to water quality standard violations.

a. Further requires these would be sources to make specific showings as a precondition to receiving a permit

3. §122(d) – requires permit issuers to determine whether any permit applicant’s discharge “will cause , have the reasonable potential to cause, or contribute to an excursion above any State water quality standard, including State narrative criteria for water quality.”

C. Mixing Zones
1. Vague on size of zone

a. Some states have abused by allowing large mixing zones like OR, allow a zone on 1-2 miles of river

D. TMDL program – “”Total maximum Daily Load” = 

E. Cost of doing rigorouse scientific study on all inputs in a body of water is so high that that provision is kind of ignored and 2 easier paths often taken

1. Better of the 2 – OK let’s make sure that this discharge by itself does not cause too much damage/pollution

2. Lesser of 2 – just put in a narrative standard/probhition = “don’t discharge anything that will cause a violation of permit standards

a. Question is, is this enforceable? 2 ways to look at

i. How easy is that to enforce from a (’s point of view?

-hard to show for (
ii. from permittee’s perspective – look at city of Portland  case – so vague

1. city said if we knew what the standards were, we will do it your honor

2. no set numbers, etc.

i. 9th Cir. Disagreed with city

ii. legal question was – is a permit that says “thou shalt comply with water quality standards” enforceable?

3. Reasoning- the Plain language of CWA§505 authorizes citizens to enfore ALL permit conditions.

a. Congress recognized that water quality standards “often cannot be translated into effluent limitations.”

b. If interpreted §505 to exclude citizen suit enforcement of water quality standards that are not translated into quantitative limitations, Portland would immunize an entire body of qualitative regulations from an important enforcement tool

3. J. like the city of Portland case b/c it promotes the right type of permit conditions

a. Narrative permit conditions are not they way to go, but

b. Alternative is very expensive

4. Permit Shield (mentioned) 

XVI. Arkansas v. Oklahoma (USSC, 1992) - What about new sources- Where already have an overall limit met, but a new discharge from a point source?
A. Main idea - So if source, from upriver, is not detectable, and from another State especially, then it is not really barred (if de minimis then not precluded from permitting)

1. flip side – if was detectable, the new source would be barred
a.  this had real implications – think Dioxin where dangerous at undetectable amount

b. J. thinks there must be a de minimus level of enforcement still

c. Would advize client to do something about still
B. Facts:

1. The Illinois and Oklahoma rivers are already degraded
C. Issues

1. Doe the Act require the EPA, in crafting and issuing a permit to a point source in one State, to apply the water quality standards of downstream States? SC punts on this question = decision on this

2. Even if the Act does not require as much, does the Agency have the statutory authority to mandate such compliance?

3. Does the Act provide, as the Court of Appeals held, that once a body of water fails to meet water quality standards no discharge that yields effluent that reach the degraded waters will be permitted?

D. Holding

1. For #2 - Yes, even if CWA does not require the Fayetville discharge to comply with OK’s water quality standards, the Statute does not limit the EPA’s authority to mandate such compliance

a. The regulations relied on by the EPA were a perfectly reasonable exercise of the Agency’s statutory discretion

b. Therefore, the EPA’s requirements that Fayetteville discharge  comply with OK’s water quality standards to be a reasonable exercise of EPA’s substantial statu. discretion

E. Is EPA proceeding in a defensable way?

1. They are saying that since the discharge will not be detectable downstream they are not going to contribute to the pollutant level really

2. But statute says 122.4(i) that can’t issue if going to make worse

F. Reasoning:

1. One main point that OK state law becomes federal?????

2. if every discharge that had some theoretical impact on a downstream state were interpreted as “degrading” the downstream waters, downstream States might wield an effective veto power over upstream discharges

Ch. 3 -  D. Other Water Quality-Based Programs Under the CWA


   D. -
1. §401 Certifications

XVII. §401 Certifications – requires any applicant for a Federal license or permit, if it s activity will result in a discharge into the navigable waters, to provide the licensing or permitting authority with a certification from the State in which the discharge originates that the discharge will comply with several requirements of CWA.

A. 401 is really about keeping the State involved (states are in charge) in the process in a situation where the Feds are issuing the permit

B. see pg. 202 – we may not see that §401 adds four significant elements to the control that States otherwise possess under the NPDES

1. It applies in situations in which neither the NPDES program nor the §404 program apply; i.e.-where there is a discharge that does not involve an addition of pollutants (as in most FERC licensing scenarios);

2. It ensures that unauthorized States will have the opportunity to protect their water quality situations in which EPA is issuing NPDES permits

3. It gives the State’s (here all of them) a similar oversight role in the context of §404 permits; and

4. In all of the above situations, it empowers the States to address not only the impact of the discharge, but also any water quality impacts associated with the rest of the applicant’s activity to make sure the “activity” does not degrade
5. Can use to implement narrative standards – even absent hard numbers (in terms of clean water quality standards) state can use standards to enforce

a. Do need to have a discharge first (not non-point)

C. In short = Water Quality Certification – federal license must include state certification that activity won’t violte water quality standards

1. Non-point sources do not need §401 certif., only “discharge” triggers §401

2. Once there is a discharge falling under 401 jurisdiction, the entire activity is subject to state conditions and limitations (Jefferson county case)

XVIII. PUD No. 1 of Jefferson County v. WA Dept. of Ecology (USSC 1994) ***Case says, as long as there is a “discharge”, the state, in its 401 certification can consider all of the impacts on the env, from the project

A. 2 questions to deal with here

1. Can the state put conditions on when the harmful effect won’t be from the discharge, but from the taking of the water out of the stream?

2. If the state can condition that, can they do this when they haven’t imposed more water quality standards?

a. assuming they can put conditions, do we have a valid water quality standard?

b. Did the state do its homework? – Do they have a complete water quality standard?

c. 2 reqs for water quality standard = 1) Does it have a designated use & 2) does it have criteria to protect that use?

d. Problem = The State didn’t set a minimum flow criteria in their water quality standard

B. Reasoning

1. §401, contains subsection (d), which expands the State’s authority to impose conditions on the certification of a project.  401(s) also provides that any certification shall set forth “any effluent limitations and other limitations…necessary to assure that any applicant” will comply with various provision of the Act and appropriate state law requirements

a. 401(d) thus allows the State to impose “other limitations” on the project in general to assure compliance with various provisions of the CWA and with “any other appropriate requirement of State law.”

2. the (s say that §303 requires the State project designated uses solely through implementation of SPECIFIC CRITERIA, but the Court says the text of 303 makes it plain that water quality standards contain 2 components.  Think that the language is most naturally read to require that a project be consistent with both components….

a. Thus, under the literal terms of the statute, a project that does not comply with a designated use of the water does not comply with the applicable water quality standards

b. Consequently, pursuant to §401(d) the State may require that a permit applicant comply with both the designated uses and the water quality criteria of the state standards

c. The EPA has not interpreted §303 to require the States to protect designated uses exclusively through enforcement of numerical criteria.

3. the regulations further provide that “when criteria are met, water quality will generally protect the designated use.”  Thus, the EPA regulations implicitly recognize that in some circumstances, criteria alone are insufficient to protect a designated use.

C. J. says we have a problem though with 401(d) – it leaves out 1313 that 401(a) leaves in

1. But O’Conner- says 301 incorporates 303 by reference

D. Also, this has clear significance in other contexts

1. Wetlands

E. The statute is incredibly broad in its giving of power to States

1. So a state can either veto a project under 401 if it doesn’t think it will comply with water quality standards for “any designated use” or any “existing use”

2. Or it can impose standards that will become part of the federal permit

F. Kind of like the state can make it up as it goes along – and Court kind of says yep
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Ch. 3 – sections 2-3


2 – Sections 208 – 319 not talked about in class

XIX. The TMDL Program

A. On its face, Section 303(d)(1)(A) of the CWA requires the States to 

1. Identify those waters for which BPT and secondary treatment are not stringent enough to achieve compliance with water quality standards

2. And “establish a priority ranking for such waters, taking into account the severity of the pollution and the uses to be made of such waters.”

B. Basically saying that technology alone isn’t enough

C. Nothing happened for many years, the States basically ignored it

1. The Scott v. City of Hammond – 1984 – the 7th Cir. Indicated it willingness to terat IN’s non-submittal as being the “constructive submission” of no TMDLs.  

a. Thus the court determined, EPA had a non-discretionary duty under §303(d)(2) to either approve or disapprove that implied determination

2. the EPA then started to get religion and start to 

3. citizens suits were filed in almost every state to get this program going – to get schedules out

D. the term “maximum daily load” means the sum of what it refers to as “wasteload allocations” for point sources, and “load allocations” for non-point sources

1. it involves an allocation of that gross amount among all known point and non-point sources

a. going to have a pie and give everyone their fair share of a compliant load

E. but statute doesn’t allow feds to force citizen to do a TMDL determination if  no “point source” 

1. federally speaking there is no teeth, there is no enforcement power to make the Pronsolinos for example to do it

F. one nice thing about the TMDL is it creates some leverage for people to go to legislators and say “look we have a problem with non-point and if clamping down on point sources then we should also clamp down on non-point sources”

XX. Pronsolino v. Nastri (9th Cir. App., 2002) – the only case on this issue

A. Facts:

B. CA missed deadline and EPA established TMDL for the Garcia River

C. Π’s arg. - in this case (’s (Pronsolino) challenges the EPA’s authority to impose TMDLs on rivers polluted only by nonpoint sources of pollution and sought a determination of whether the Act authorized the Garcia River TMDL

D. EPA’s view is if the use of effluent limitations will not implement applicable water quality standards, the water falls within §303(d)(1)(A) regardless of whether it is point or nonpoint sources, or a combination of the two that continue to pollute the water.

E. Reasoning:

1. J. thinks the strongest arg. Court makes is on pg. 210 where Court says look no one disputes that TMDL applies on waters that are “blended” with point and non-point and no one disputes that on those waters the TMDL can encompass both the point and nonpoint sources

a. So for the (’s say they would submit that EPA had authority if there was even only 1 point source so Court says that –see 2

2. Congress didn’t intend such a non-sensical dichotomy

Ch. 5: Resource Conservation and Recovery Act – RCRA

I. Overview and Jurisdiction

A. From the outset (1976) RCRA has had 3 major programs

1. Subtitle C – covering hazardous waste management (only one we are going to focus on)

2. Subtitle D – governing “solid waste” facilities that do not also handle hazardous waste

a. Applies to local dump

3. Subtitle I – which focuses on underground oil etc. storage tanks
B. was a bare bones statute and a free for all for ~10 years and then in 1986 Congress beefed up???

C. Enforcement – 2 questions

1. Is it a solid waste? (jt has to be “solid waste”) and

2. Is it a hazardous?

a. It has to be a solid waste before it can be under RCRA and thus be regulated by EPA

D. We don’t regulate pure product – the drum full of chemical for example

1. And amazingly that is what Congress wanted

2. Congress is comfortable with end of the pipe type management

3. There is storage requirements in RCRA so not just end of pipe type program, but not a manufacturing process program

E. Defintion of “solid waste”

1. The waste does not have to be literally solid

2. Solid waste is defined by RCRA as, any garbage, refuse sludge from a waste treatment plant, water supply treatment plant or air pollution control facility and other discarded material including solid, liquid, semisolid or contained gaseous material resulting from industrial, commercial, mining and agricultural operations and from community operations. 

3. New barrels of harmful chemicals awaiting use are not covered because not yet a waste. Congress concerned with end result since Cos. will mind chemicals that are useful but will be irresponsible with their waste.

4. If reclaim chemicals than not a waste. Any sludge left over from reclamation is a waste. Also can recycle but must show you plan to use 75% of your speculative accumulation of waste in the next year or it’s classified a waste. NO in between, it’s either a waste or it’s not.

5. Waste being used in an ongoing industrial process, ok. If not destined for immediate use, a waste. Can’t hold onto it hoping technology will catch up and allow economic recyclng.

6. Storing waste for a few minutes does not trigger juris.

7. Abandoned chemicals become wastes, even new ones that are awaiting use.

F. “other discarded material” – includes this – 

1. have really struggled with, under what circumstancse can EPA deem something to have been discarded even if not being thrown away

2. big pointed question is what about materials being recycled

a. and especially materials that risky to recycle

i. sometimes it’s the recycling process that has a risk

G. Can EPA regulate this type of activity?

1. Historically EPA has been very aggressive in how it defines its regulatory power in this context b/c very concerned with this process of recycling

2. this can discourage recycling, but RCRA is supposed to encourage the “recovery” of materials so if get to harsh here you start to defeat one of the points of the statute

H. pg. 393 –EPA has determined that secondary materials can be deemed to have been “discarded”, thus triggering RCRA coverage, when they are recycled in the following way: “there are 4 categories of secondary materials = suspect forms of recycling)
1. recycling involving land disposal

2. burned for energy recovery or used to produce fuel

a. a lot of haz waste has BTU value so some companies says let’s take waste stream and put in our boiler

b. from EPA’s perspective – how can to handle before you burn, but more on point here is what is it going to do to your smoke 

3. recycling that involving reclaiming the material

4. recycling that involves speculative accumulation
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I. EPA must deem a material “discarded” before it has any control.  

1. “discarded” – EPA has historically defined as “abandoned” or “recycled” in environmentally problematic ways 

J. EPA has concern about transportation and storage pending recycling.  This is by far the most controversial  and complicated issue in all of RCRA.

K.  “Close Loop” recycling exception– if all done on the same premises and all contained in piping, that material will be deemed to have never crossed the line and will not be regulated

1. it is directly re-used as an ingredient or as an effective substitute for a commercial product, -or- is returned as a raw material substitute to its original manufacturing process from which they were generated  -and-

2. beyond that, materials can still avoid regulation if they are reclaimed and returned to the original manufacturing process, so long as the reclamation process meets certain requirements (most notably “only tank storage is involved and the entire process through completion of reclamation is closed by being entirely connected with pipes or other comparable enclosed means of conveyance

II. American Mining Congress v. US EPA-I (Dist. Of Columbia, 1987)

A. Issue: the case turns on the meaning of the phrase “and other discarded material,” in statute’s definitional provisions

B. Reasoning:

1. DC Circuit determined that says “ordinary,  Plain meaning is what definition of “discarded” means ‘is disposed of, ‘thrown wary, or ‘abandoned’ - not more expansive interpretation that EPA wants

2. Case involved materials retained for immediate reuse as part of ongoing manufact. process

3. To fulfill these purposes, it seems clear that EPA need not regulate “spent” materials that are recycled and reused in an ongoing manufacturing or industrial process – the materials have not yet become part of the waste disposal problem

C. Notes – What this case is really about is the facts of this case

1. EPA concerned with “impoundments” – to store materials for future re-use, and EPA made the new rule had made the potential status of waste hinge upon the method of interim storage

a. Don’t want in a pit in the ground, b/c “impoundment” can mean that

D. AMC II – Relying on AMC I, the petitioners claim that the possibility that they might reuse sludge at some time precluded any determination that they had been discarded.  In this case, the court distinguished AMC I on the grounds that the materials in AMC II were placed in waste treatment systems and were therefore part of the waste disposal system

1. After AMC II – EPA says “see, our interpretation was right and we don’t have to change our rules

E. Note 12 – the tide turns again Assoc. of Battery Recyclers, Inc. vs USEPA (DC Cir. 1047)

1. EPA had said that if materials were stored in tanks, containers, buildings, or on properly maintained pad, they would not be deemed wastes; alternatively, if the were stored in less environmentally sound ways, they would be deemed to be wastes

2.  DC. Cir. Rejected (EPA’s approach) that storage “for even a few minutes” would subject materials to regulation.reasoning that “immediate” in this context means “directly,” not “at once” - 

3. court went on to distinguish Am Petr. Inst. I as a case in which a waste was generated by one industry and reclaimed within anothers

F. Note 15 – EPA new proposal in 2003 – “any material which is generated and reclaimed in a continuous process within the same industry…is not discarded for purpose of subtitle C, provided that recycling process is “legitimate” = But Has not been approved yet though

Ch. 5 – B. – What is a “Hazardous Waste”?

III. What is a hazardous Waste – relatively speaking much easier than identifying “waste”

-from J. ouline -haz wastes can be listed either according to the raw product that is being discarded or the process by which the waste is generated (e.g-trichloroethalene is a listed haz waste, as is sludge generated through elecroplating process)

A. Under 40 CFR§261.2, a “solid waste” is ‘hazardous” if (1) it is listed in the regulations as a hazardous waste, (2) it exhibitis one of the 4 characteristics that qualify it as a “haz waste” (see #2 below), or (3) it is a mixture of a listed haz. Waste and any other solid waste.

B. 2 different mechanisms by which can determine if hazardous waste

1. “Listed wastes” (hazardous per se) – no need to test each batch of waste, if on the list they are hazardous–4 categories of listed waste

a. “K” series

b. F series

c. U series

d. P series

2. “characteristics” of hazardous wastes – 4 characteristic tests – a catch all – more wastes qualify under this mechanism than the other

a. ignitability – has a flash point of less than 140 degree

b. corrosivity –pH of less than 2 or more than 12.5

c. reactivity – unstable, explosives, etc.

d. toxicity –is the waste inherently  toxic?  EPA uses the Toxicity Characteristic Leachate Proc.
C. if not a listed waste and fails the characteristic tests then can just dump it on the ground 

1. therefore really want to look at this so don’t let something get dumped that shouldn’t be

D. “Acutely haz. Waste” – so bad

E. Worth noting that listed wastes (but not characteristic wastes) are subject to three expansive principles that dramatically increase the scope of RCRA’s regulatory net – THESE ONLY APPLY TO LISTED WASTES

1. “mixture Rule” – says if you mix an listed waste with any other waste stream, the whole conglomeration is a hazardous waste

a. BUT resultant mixture must exhibit any of the characteristics that can render a waste hazardous in the first place

2. “Derived from” Rule – says any waste residue that is left over from the treatment, storage, or disposal of a listed waste, is a hazardous waste

3. “Contained in Policy” - EPA interprets two of its existing rules, as indicating that any soils, groundwater or debris which have been contaminated by listed wastes must be treated as hazardous waste

F. Since these only apply to “listed wastes” if they are not listed and no longer exhibit the characteristics (4 tests) then EPA says the land ban is the only ? that still applies

Notes from this section

G. Household haz waste is explicitly excluded from the definition of ‘haz waste’

1. But municipal solid waste incinerators’ ashes from household waste is not exempt from regulation

H. (note3) Shell Oil Co. vs. EPA – DC cir. Belatedly (took from 1980 to 1991 to hear case) decided EPA had provided inadequate notice and comment when it promulgated the ”mixture” and “derived form rule” 

1. Court (and enviros) concerned about the impacts of its ruling, however, the court suggested that EPA reenact the rules on a interim basis under the “good cause” exception to the notice and comment provisions of the APA

I. J. mentions craziness of some of the scheme – over regulation – “land ban standards” in that some wastes are cleaner than drinking water when done being treated and then still going to a double lined landfill for storage

Ch. 5 – II. The Regulatory Program – deals with the generation, transportation, treatment, storage, and disposal of haz. Waste. (all defined terms)
A. Generator Requirements

I. Generator Requirements

A. From J. - The generator requirements basically require generators to characterize their wastes, to handle them properly while in their possession, and to play their part in a manifest system that is designed to ensure that the wastes will be tracked “from the cradle to the grave”

B. several levels of generators (these can vary from month to month on single generator depending on how much waste they produced)

1. Fully-Regulated generators – highest category, those who generate more than 1000 Kg of haz waste or >1Kg acute haz waste

a. In 1980s EPA estimated that these generators compromised only 2% of the generator universe, but generate 99% of all haz waste

2. “Small quantity generators” – btwn 100kg and 1000kg

a. subject to a slightly relaxed set of reqs.

b. can store their waste a little longer  without qualifying as a TSD

c. can store their waste on site for 180 days without becoming a TSD so long as they comply with certain requirements

3. “conditionally-exempt generators” – generate < 100 kg or less than 1 kg of acute haz waste

a. to maintain exemption CEGs need only comply with a very limited set of reqs, most notably never accumulating more than 1000kg at their facilities and 
b. can send their waste to either hazardous waste facilities or approved solid waste facilities under subtitle D, and need not send them to authorized TSDs

*J. says It is also worth noting that “generator” status is defined to include any person whose act causes a hazardous waste to become subject to regulation.  Therefore, merely moving wastes around (e.g. during cleanup activities) can constitute the generation of hazardous wastes and thus bring otherwise unregulated materials into the regulatory net
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C. other than that, they are basically treated as “households” – and households are exempt

1. regulatory efficiency and expediency are reasons really

D. Not everyone needs a permit, just must comply with EPA regs

E. Basic ideas = note these from J’s and other outline

1. generators are allowed to store wastes for up to 90 days without subjecting themselves to the much more extensive regulatory program that applies to TSDs

2. however they do need to meet a number of TSD regulatory requirements controlling the actual storage activities

3. if generators exceed 90 days then:

a. 262.34(b) theoretically, they become subject to the full TSD progam as a matter of law

b. BUT EPA has been lax about enforcing this requirement

4. Most expensive part is having the waste treated. It must go to a subtitle D facility. 

5. If you generate more than 1 Kg of acutely hazardous waste you become a fully regulated generator.

6.  At point of generation you can accumulate up to 55 gallons indefinitely. In other words put a 55 gallon drum under a machine that deposits waste. Until the gallon is filled 90 day time limit does not start.

7.  Any person whose act causes a haz. waste to become subject to regulation will be labeled a “generator”.

F. 5 Main requirements that apply to Fully regulated generators: must comply with:

1. the so-called “waste determination” reqs, meaning they must determine whether a given waste stream is in fact hazardous waste

2. the storage requirements set forth in 40 CFR §262.34

3. the manifest and packaging reqs (when they send waste off-site)

a. RCRA often referred to a “cradle to grave program” and manifest system is how we track that

b. From the point of leaving on want to have records of the waste in the system and where it is in the system

4. certain record-keeping reqs.

a. must have personnel training program and keep records of it

5. generator must ID the appropriate treatment standard that the waste is subject to under the program (designed to implement RCRAs “land ban”)

a. if going to be placed on the land in accordance

b. generator has to do the research to determine what the treatment standards are

G. generally, generators are not that heavily regulated

1. making sure stored properly and tracking it through system is just not that big of deal, but they do have to be careful


2. requirements are not that demanding, but if you don’t follow it can lead to a shit storm


II. Hypo – pg. 409

A. It is a fully regulated generator 4000 lbs. a month

B. Violation that sure have been committed

1. 3 Open drums that were labeled

2. Accumulation Time - Accumulated waste over 90 days in one drum that was open as well

a. But J. pointed out that regs aren’t very explicit on when “accumulation” begins (some waste in drum there for over 90 days, but other maybe not

b. However, under 262.34(b) – after 90 days become a “storage facility” and then need a permit and are subject to much more regulations

i. This is the big stick

ii. But in general EPA tends to look the other way and not make you go through permit process, but if they want to they can nail you and so can citizens (b/c the regs say “IS, and operator of a storage facility..” not saying has option to deem someone

3. In the satellite accumulation area there was an: 

a. OPEN DRUM with waste, rags used to wipe up listed solvents so they are haz waste see b

b. but not labeled

c. Time doesn’t start running on these until brought over to main haz waste storage spot

C. Potential violations that need further facts

1. Training- the plant did not provide very good on the job training and not sure if they had records of training as required

a. Inspector should have done a better job and asked to see the records

b. BUT NOTE- that employees do not have to have all training before they start working
Ch. 5 – II – B. – Requirements for Treatment, Storage, and Disposal Facilities (TSDs)

III. Reqs for treatment, storage, and disposal facilities

A. Generally 2 types of ‘permits” EPA regulations -  (note - EPA wants to spend its time permitting new facilities and not grand fathering)

1. Fully permitted facilities –

2. Interrum Status facilities -

B. Generally ther are 2 types of TSDs (treatment storage and disposal) under RCRA

1. Facilities that are in the business of treating, storing, or disposing of other companies’ hazardous waste

2. Manufacturing Facilities that have determined that is is in their financial interest to engage in some TSD activilties related to their manufacturing processes

C. in terms of the requirements that apply

1. some general for all TSDs like:

a. training

b. req. to have contingency plans/emergency plans

2. if going to have a full time then need to have very specific plans

a. facility specific

3. 3 main ones  - other not facility specific, general reqs:

a. ground water monitoring (only applies if you are managing waste in a way that it could possibly hit the ground)

b. closer and post closure (every single TSD)

c. financial responsibility (every TSD)

D. Groundwater monitoring – 2 places

1. Directions Monitoring – has there been a release from your unit

2. Assessment monitoring – what chemicals are there at what concentrations, where are they going and how fast they are moving (Rate, Extent, and Degree)

E. Require One impoundment well and three downgradient wells – 

1. have to check four times a year the first year and then twice a year after that

2. If there is a contamination that goes from your upgradient well to your downgradient well that is not a problem b/c 

a. RCRA cares about whether or not there is a release

b. If a release is found, we have to understand what’s going on

F. RCRA can get an awful lot like SUPERFUND

1. RCRA has a remediation section

2. If get into “assessment” it’s a whole new background

3. EPA has ways of getting access to any contaminated land – not too many “takings” issues cases

G. Closure and Post closure – 

1. “Clean Closure” - basic, optimal plan, make it like the waste wasn’t there in the beginning

a. scrape all the bad stuff away or if storage site haul away

2. “Closure as a Landfill” or “dirty closure” - With a landfill we’re not talking about a clean closer, not really even plausible

a. basically going to put a cap on it

b. maintain the cap

c. maintain insurance

d. keep maintaining for at least 30 years and probably longer (until EPA says you’re done)

H. Financial respons. – set aside money for closure in some bankruptcy proof mechanism

I. 2 new aspects of RCRA as a result of HSWA.



1.. Land ban.




a.. No dumping of untreated waste in landfills.

b. EPA sets treatment standard. Best demonstrated available technology. Expensive.



2.. Corrective action.

a. Requirement to take care of past discretions before operating your TSD activities.
IV. RCRA TSD Hypo 

A. Violations

1. When tested wells, should have immediately tested again to make sure not testing equipment

I. Cascading Violations - ***Be careful here b/c if don’t do one step then not held as violated at all the other steps b/c #2 doesn’t kick in if you don’t do #1****
a. Doesn’t kick in - Didn’t provide written notice to Regional Administrator

b. Then 15 days after must develop and submit to the administrator

2. Closure plan

a. Not detailed enough

b. They contemplate 6 months to close and statute says 90 days are allowed

i. Could maybe say though that could amend closure plan (within 60 days of unexpected event) and then get more time that way
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Ch. 6 – Regulatory Enforcement

Ch. 6 - I. Enforcement

A. Investigations




1. EPA lead civil actions in court

I. Enforcement

A. General:  federal env. Statutes impose many binding legal requirements on regulated entities and they are backed up by the threat of enforcement – 4 major tools
1. Judicial Civil Enforcement actions

2. Administrative Actions

3. Criminal Enforcement

4. Citizen Suits

B. Relate to the 4

1. §309 gives the US access to a broad range of enforcement powers, including the power to seek both civil and criminal sanctions

2. section 402(i) indicates that these authorities apply even in authorized States

3. 402(b)(7) – requires States to provide their environmental agencies with similar powers as a precondition to authorization

4. Citizen suits - 505 – puts citizens on virtually the same footing as EPA, at least with repect to seeking civil relief in court

C. Investigations

1. §308 gives EPA the power to inspect any premises in which an effluent is located and further allows EPA to: copy any relevant records, inspect any monitoring equipment, sample any effluent

2. Warrant – if EPA needs to get one will get one, but EPA has not asserted that it really needs one as of yet 

a. Even if facility objected, EPA just needs to demonstrate probable cause in an ex parte proceeding = “administrative probable cause” so Most entities just figure its better to let them in rather than have backlash

D. Enforcement Options

1. Once EPA learns that a particular facility ahs violated one of its regulatory programs, it must first determine whether to enforce, and if so, how

a. Is any official response warranted?

b. EPA does want discretion to forgo enforcement completely with respect to relatively minor violations

2. courts have been fairly unanimous in saying that EPA does not have a  mandatory duty to bring enforcement action

a. citizens can second guess EPA’s decision not to enforce if they want to through citizen suits

E. 3 EPA options - When EPA does decide to enforce then they have basically 3 options

1. Injunctive Releif - Go to court in Civil posture and seek injunctive relief and penalties

a. EPA has this power in nearly every statute and courts have the power to grant, but how much discretion do the courts have?

b. Burden of proof if preponderance of the evidence

Under injunctive:

1) judicial Actions:

i. TVA v. Hill

ii. Romero Barcelo says courts need not order immediate compliance in all cases (see also  §309(b) of CWA

iii. The limits of the courts’ discretion are unclear, however.  Village of Gambell and Oakland Cannabis cases said that at the very least it’s not OK for courts to waive all

2) Administrative actions: 

i. EPA has the power to issue compliance orders under §309(a) of the CWA

ii. Difficult issues regarding preenforcement review.  Southern Pines denied review, but ignored the difficulties that respondents face.  See also TVA case

**BIG QUESTION under CWA – does CWA preclude pre-enforcement judical review and courts have said YES

2. Administrative actions - It can seek the same kind of relief administratively

a. Has pretty much the same powers- can order compliance and levy administrative penalties subject to some kind of judicial review
3. Criminal enforcement

a. Can put people in jail

b. There are felony provisions under all EPA statutes except the ESA

c. The regulated entity must have committed a “knowing” violation

D. §309(b) - 

II. Weinberger v. Romero-Barcelo (USSC, 1982) – does court have discretion to enjoin = yes

A. Facts:

1. military conducting bombing practice off Vieques island, Puerto Rico

2. challenged as a discharge into navigable waters

3. court deciding whether or not to issue injunction while permit being reviewed

B. Reasoning:

1. TVA v. Hill case distinguished (snail darter) – if continue action would definitely destroy so USSC said no room for equitable balancing and need to enjoin, but this situation is not that type and an injunction is not the only means of ensuring compliance

C. Holding:

1. exercise of equitable discretion, which must include the ability to deny as well as grant injunctive relief, can fully protect the range of public interests at issue here

2. Dist. Ct. did not face a situation where a permit would not issue anyway

D. Dissent (Stevens)

1. “I am convinced that Congress has circumscribed the district courts’ discretion on the question of remedy so narrowly that a general rule of immediate cessation must be applied in all but a narrow category of cases”

2. casting doubt on the validity of the position that equitable discretion is constrained by a strong presumption in favor of enforcing the law as Congress has written it, is especially dangerous in the environmental area 

E. If the courts have discretion, the standard would be based on “abuse of discretion”

F. J. Notes

1. this was a case in which the court expected, especially the dist. Ct., that the permit would issue

2. note 3 – US v. Oakland Cannabis Buyers’ Cooperative – The district court was going to not enjoin the cooperative’s distribution of marijuana and the Supreme court says balance that much here b/c when policy choices that Congress has opposed can’t balance 

i. interesting that here it won’t

3. J.’s main point = point is that temporary non-compliance is maybe OK (abuse of discretion standard), but permanent is not (this would be an abuse of judge’s power

i. But what about if judge limits the time, but makes it a very long time?

a. Say 25 years to accomplish envi. Compliance

4. answer = Courts have some discretion – think city of Portland and flood downtown with sewage or let if flow in river until proper facilities built

5. a lot of judicial discretion at equitable balancing stage

III. Penalties

1. does section 309(d) require the courts to impose some penalty in every case in which liability is established?

a. All 3 circuits that have addressed this have said YES

2. But what is the minimum fine a court could impose in response to a truly trivial violation? = courts are split on how you decide 

a. “top down” approach – in which the maximum possible penalty is first established, then reduced following an examination of the six “mitigating” factors

b. “bottom up” – approach whereby the economic benefit a volator gained by noncompliance is established and adjusted upward or downward using the remaining 5 factors in §1319(d)

A. Compliance orders cheaper than litigation

B. Penalties: Economic Benefit + Gravity Based Portion w/adjustment factors

1. Gravity based = potential for harm + extent of deviation

2. Adjustment factors: see C

C. in determining the amount of a civil penalty, §309(d) provides the court shall consider adjustment factors:

1. the seriousness of the violation(s)

2. the economic benefit if any resulting from the violation

3. any history of violations

4. any good-faith efforts to comply with the applicable requirements

5. the economic impact of the penalty on the violator and

6. such other matters as justice may require

D. One thing J. says is clear is that courts do have to consider all of the factors, but not clear if judge always had to fine

E. Environemental Audits
1. Can result in waiver of 100% of the gravity-based portion of the penalty
2. Can result in 75% reduction eve for randomly discovered violations, if the company complies with the rest of conditions of the audit policy
3. EPA strongly opposes privilege provisions??
IV. US v. The Municipal Authority of Union Township = Dean Dairy’s (3rd Cir. App. 1998)

A. Facts:

1. Dairy discharging into creek and killed fish and even had to stop stocking it

2. Dairy kept polluting while considering various options to comply

a. it chose not to reduce production volume b/c it viewed the concomitant reduction in earnings as too high a price to pay for compliance with the CWA

3. Bad faith shown b/c the dairy knew the discharge would cause harm, but continued for 2 years

4. Dairy saw that could reduce production (in memo), but that would cost $417K  in earnings 

B. Reasoning;

1. If didn’t reduce production to comply or update facility then the $ you made by not complying must be in a bank or somewhere else in your business so you benefited and that benefit has born out returns so should have to pay that back to EPA

2. They used the bottom up approach

ii. Max fine was $48 million, but used the bottom up so $417 was seen as $2 million and doubled for bad faith to punish and provide deterrent

C. Note how much discretion the court has is main points

1. As long as court goes through and touches all the bases and considers the required things

2. Could really have a range of fines etc.
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Ch. 6 – I.A. -2. Administrative enforcement 

V. Administrative Enforcement

A. Point J .wants to make that if EPA goes to court they have to convince the court that there is liability

B. one thing about administrative process is that EPA is essentially the adjudicator

C. there is really no process to the recipient of the order “the respondent”

1. if you are Southern Pines shoes and don’t agree or think something is wrong with order then want to have it reviewed before enforcement

2. so brings question of whether these decisions are subject to “pre-enforcement review”

3. EPA’s view is that there is no right to pre-enforcement review

VI. Southern Pines Assoc. v. US (5th Cir. App., 1990) = pre-enforcement judicial review
A. Facts:

1. Pines doing housing develop.

2. EPA says do 4 things

a. Stop/cease and desist filling activities

b. Notify EPA within 5 working days to discuss restoration

c. Restore the areas you have already filled in

d. Submit written notice of intent to comply with order

B. Issue: Does the CWA preclude pre-enforcement judicial review? YES

C. In EPA’s view, when and how can southern Pines get review of order?

1. EPA says that if they comply with order they will get their day in court NEVER

2. =Only way to get day in court is to fail to comply

3. will first move to enforce and may levy penalties for failing to comply and then can say, “wait a minute, this order is invalid”

D. Abbot Labs say that when determining if can get pre

1. has Congress precluded review? and

2. is this a final agency action? = we now know that these are final agency actions

E. Reasoning

1. the Statutory structure and history of the CWA provides clear and convincing evidence that Congress intended to exclude this type of action

a. can be implied ban on review, but near clear and convincing evidence of Congress’ intent 

2. court discusses how the violator is subject to the same injunction and penalties whether or not EPA has issued a compliance order

3. Congress gave EPA 2 options to deal with problems

a. Go to court – civil, or

b. Issue an order of compliance

4. The structure of these enviro. Statutes indicates that Congress intended to allow EPA to act to address environmental problems QUICKLY and without becoming immediately involved in litigation

F. 309(d) - Can get penalized not only for the violation, but also for not following EPA order

1.  the statute does not say you have to restore when violate, but the order here does say that – Doesn’t mean EPA doesn’t have power to order them, just means that EPA can make violations that aren’t in the statute

G. The stakes are going up - Need to say, look client, if you want your day in court you may face even more violations = raises the stakes if wrong

1. there is a chilling effect on due process rights

H. Notes

1. note 2 – TN valley Auth. V. Whitman – 11th Cir. Concluded that the orders unconstit. b/c one who is alleged to have violated the reqs. of a CAA order may not contest the legality of those reqs.

a. but they are kind of on their own as no other circuit has spoken

2. FWPCA §509 (pg. 514) – Review of Administrator’s actions; selection of court; fees

a. In clear Air Act it says that any final agency action is reviewable, but in?

RCRA Civil Penalty Policy (EPA 1990) – J. said going to go fast

I. General

A. RCRA has roughly the same as Clean Air Act

B. There are different caps for administrative realm and the civil action realm

1. Key point is that Congress has put caps in place

2. If a more minor violation - $25,000 cap per day
C. Every fine requires some kind of administrative process 

1. Wether a full blown hearing or 

2. A small hearing with official

D. Why would EPA ever want to go to court if they (EPA) get to be the adjudicator if they go through admin process?

1. Answer is that under RCRA, EPA basically never goes to court

a. Unless they really think the violator is just going to ignore the administrative order and they need the court threat

2. Under clean air act if want more than $25,000 fine then go to court

E. Really want to focus on the formula on 445 = Penalty amount = Economic benfit (much more fixed amount than others) + gravity-based component +/- Adjustment factors (and multi-day component – J. doesn’t state this separately)
1. EPA really thinks the gravity-based is the slap on the wrist

F. 2 factors are considered in determining the gravity based penalty component

1. potential harm +

2. extent of deviation from a statutory or regulatory requirement

G. When adjusting the gravity based penalty amount the following factors should be considered

1. Good faith efforts to comply/lack of good faith

2. Degree of willfulness and/or negligence (+/-)

3. History of non-compliance (upward adju.)

4. Ability to pay (EPA says only a downward adj. does not go up-J. ptd. out)

5. Environmental projects to be undertaken by the violator (downward adj.)

6. Other unique factors, including, but not limited to the risk and cost of litigation (+/-)

H. There are 2 other noteworthy policies that essentially act as addenda to its traditional penalty policies

1. SEP Policy– “Final EPA Supplemental Environmental Projects Policy”

a. Under this policy – EPA is willing to forgo portions of either judicial or administrative penalties if the relevant regulated entity agrees to perform environementally beneficial projects that it is not otherwise legally required to perform
b. Not a one to one – need to spend more

c. DOJ does not like this, but EPA does

2. “Environmental Audit Policy” – self audit

a. under this policy, EPA is willing to forgo penalties in situations in which regulated entities have voluntary programs in place to ferret out their own violations, where they do so, and where they notify EPA and promptly correct the problems

b. goal of the Audit Policy is to encourage regulatory self-policing

3. NOTE – EPA will not waive economic benefit portion of penalty, instead only gravity based portion is in play

4. Also – provides no protection if:

a. Corporate officials were either consciously involved in or willfully blind to the violations –or-

b. The violation resulted in either serious environmental harm or an imminent and substantial endangerment

Ch. 6 – I.A. – 3. Criminal Enforcement

II. Criminal Enforcement - General 

A. we have serious penalties under criminal - 

B. Basically 3 types of felonies under most statutes§309(c) establishes 4 though

1. Negligent violations (minor and J. didn’t mention)

2. Knowing violations

3. Knowing and material misrepresentations

4. Knowing endangerrments (to humans)

C. Big Issue - What does it mean to “knowingly violate?” Statutes generally require “knowing” behavior, but are frequently unclear as to what must be known.  

1. Where they are clear, does the PWO doctrine apply? (PWO = public welfare Offense - )

2. Do you have to know just the facts or know that you are violating the law?

a. This issue has been litigated repeatedly

b. It would be easy for Congress to make this point clear, but it has not

3. PWO offense – violations of public welfare offense is criminal absent mens rea”

a. Govt’ basically has to prove ( knew was dumping an illegal substance, not the he knew he was actually breaking the law (Weitzenhoff)

III. US v. Weitzenhoff (9th Cir. App., 1994)

A. Facts:

1. Weitzenhoff and Mariani instructed 2 employees at sewage disposal plant to pump waste activated sludge into the ocean through the outfall

2. They said if we stick together, then they can’t do anything to us

B. Issue: It is not clear from the statute whether “knowingly means a knowing violation of the law or simply knowing conduct that is violative of the law?

Friday, September 30, 2005

C. Reasoning:

1. Legislative history – in 1987 Congress amended statute to substitute “knowingly” for the earlier intent requirement of “willfully” that appeared in prior 1319(c)(2) 

2. Latin words-“malum in se” offense and “malum prohibitum” offense Pg. 464 (get this)

3. “Public defense doctrine” – for most intent crimes, if Congress has not made intent clear then we will err in presumption that Congress wanted tot protect the public welfare

a. “you should be on notice” - when engaging in such dangerous activities you have a duty to make yourself aware of what dangers there are

D. Dissent = J. thinks some good points here

1. The EPA wants to focus on Mariani and Weitzenhoff and they what they are doing and handle dangerous materials, but judge Kleinfeld says that is not all that the CWA refers to:

a. It doesn’t just regulate people who are doing highly dangerous things – see pg. 463 half way down

2. don’t have one provison that applies to heavily regulated activities and a different one for fairly innocuous activities like grandma bringing in fill near a navigable water to take care of mosquitoes

3. so if Weitzenhoff can go to jail for not being aware of illegality so can grandma

E. ****the govt. doesn’t almost ever have to prove actual knowledge of the statute/law and person knew they were violating

1. remember Hoffland case example of paint being barried and he knew that “shouldn’t drink paint” ‘so you know that it is “dangerous” in the laymen’s sense = I gues so = off to jail

F. 2 final points

1. J. would not consider this black letter law by any means, not firmly established

a. Talked about Staples case and guns (machine gun)

b. Said that in our society guns are so widely owned that merely by owning a gun you are not on constructive notice to know that it is the illegal/wrong type

c. Given Staples it’s very unlikely that courts would apply public defense doctrine to hunting

Ch. 6 - -C. Federalism issues in the Enforcement Context (**probably not on test**)

IV. Overfiling – to file a separate enforcement action relating to the same violations addressed by a State in situations in which either the State was unsuccessful or EPA deems its response to have been unsatisfactorily

V. Harmon Industries, Inc. v. Browner (8th Cir. App., 1999). – “Overfiling”

A. Facts:

1. Harmon’s personnel manager discovered Guys dumping for years, but management not aware until manager files report

2. Harmon reports itself to Missouri Dept. of Nat. Res.

3. They find that dumping did not pose a threat to either human health or the envor.

4. Came up with plan to clean up and Harmon implemented

5. Meanwhile EPA inititated an administrative enforcement action against harmon for $2,343,706

B. EPA argument = §3008 of RCRA – EPA looks at enforcement provision, 

1. very clear to EPA that they can bring under these 2

C. 8th Cir. Says not so fast, what do you do under these

D. Reasoning:

1. An examination of statute as a whole supports the Dist. Ct.’s interpretation – RCRA specifically allows states that have received authorization from the federal govt’. to administer and enforce a program that operates “in lieu of” the EPA’s regulatory program

a. While EPA is correct that the “in Lieu of” language refers to the program itself, the administration and enforcement of the program are inexorably intertwined

2. §3006(d) says any action taken by a state has the same “enforcement” effect as EPA” – 

E. the real question is that is EPA speaking with the full force and effect of law under Chevron deference?

F. Notes

1. Note 3 – Harmon was a bombshell when it came out, but has not had any progeny

a. No court has followed it under any other statute

b. A close issue under RCRA, but all the language the court relied on is unique to RCRA
2. there can by res-judicata and ? questions/issues

a. lots of questions regarding what is state RJ laws, etc.(interesting, but beyond the scope of the statute)

Ch. 6 - -D. Citizen Suits

VI. Citizen suits – general

A. One of the most important innovations in modern enviro. statutes – can bring under 2 circumstances

1. If neither EPA nor the relevant state is enforcing the law appropriately, citizens can bring suit

2. 2 potential COA

a. one against those regulated entities who are violating the relevant standards and;

b. another against EPA where it has failed to perform a non-discretionary duty

B. In most ways, citizen suits, are just like when EPA brings judicial enforcement actions– same requirements

1. Entitled to both injunctive and penalties

2. Have to make their prima facie case by proving the relevant violations

3. Any penalties payable to the US treasury

C. J. says elements are Violation, Standing, Notice, Violation must be ongoing

VII. There are 5 elements/differences (4 special requirements for citizen suits) as compared to EPA

A. Notice requirements that apply to citizens – must give notice

1. Must give notice regardless of whether the state is authorized

a. Must give to violator, EPA, and state prior to bringing suit

b. Must do this or lose no matter what (60 day notice)

B. Standing: need (if can show the first 2 then usually can show some redressability, but big question is whether you can pet penalties)
1. Injury in Fact – 

a. concrete and particularized and (Lujan)

b. actual or imminent, not conjectural or hypothetical 

c. note – a foregone use is injury (Laidlaw)

2. traceability/causation – fairly traceable to the challeneged action of the (
a. π need not prove (’s actions actually caused (’s injury, only that ( is injured from the type of harm similar to (’s violation. (Gaston Copper case)

3. redressability – court has to be able to fashion some relief for (
a. mere psychic satisfaction does not redress harm (Steel Co. case)

b. even if statute says can sue for wholly past violations-if no ongoing then not constit. b/c fines won’t provide resdressability

C. “Ongoing violation issues” –(Gwaltney/Steel Co.) ( must make a good faith allegation as precondition to filing suit

*note – at trial must show either post complaint violationi or likelihood of recurrence.

1. “Gwaltney doctrine”: ( cannot sue for wholly past violations

a. if ( stops violating by complaint filing date, π must make good faith showing that ( has not solved root problem to continue case = show liklihood of future violations

2. Redressability: can penalties ever redress env. Harms?

a. Steel Co. limited to wholly past violations; but citizens can’t sue for that anyway.

i. Yes, if violations are ongoing, penalties will redress harm. (Laidlaw)

3. Mootness (defense): ( has heavy burden to show violations permanently stopped after suit commenced (Gwaltney)
a. J. notes – if can’t fix problem before complaint, filed, but before case in court, this brings in mootness question

b. Does it moot entire case, or only injunctive portion?
i. Pre-Laidlaw approach = ???
ii. Laidlaw – theory is can only get penalties to deter future violations, but if not going to be future violation, then moot
c. Possible effect on atty fees (see Buckhannon case)
D. Preclusion issues – citizen suit can be precluded if agency has commenced action, in court, and is diligently prosecuting
1. Only judicial actions can be precluded, not administrative (except CWA which precludes administrative civil suits too)
2. Negotiations w/out complaint are not a commenced action
3. Court means court; also can preclude citizen suit if functional equivalent of court (Baugham case)
4. No diligent prosecution if ( gets state to ‘sue and settle’ w/great terms. (Laidlaw)
5. Must be ‘diligent’ – 2 approaches
a. STOP – Easterbrook Approach
b. Laidlaw – still deferential but willing to apply some scrutiny
6. Administrative actions – 309(g)
E. Attorney fees: advantage that citizens have is that get attorney’s fees paid if “substantially prevail” b/c Congress wanted to promote these types of suits
VIII. Friends of the Earth v. Laidlaw envir. Services (USSC, 2000).

A. Facts:

1. Haz. Waste incinerator facility in Roebuck SC, that included a wastewater treatment plant and had NPDES permit to discharge waste water

B. Reasoning:

1. A lot of testimony of people who live in area and want to swim, fish, picnic, camp, etc. but now are afraid to

C. Dissent (Scalia) – says this is easy

1. If the environment was not harmed, how can the ( be harmed?

a. How can you have an injured π w/out an injured river?

D. is fear of the activities a “congnizable injury” under the requirements of standing?

1. The majority says it is

2. The mercury in one glass within limits and one without and which would you drink? – ask Scalia this – all things being equal you would drink the pristine water

3. Remember asthetic injuries are cognizable – 

E. J. says that technically all that should really be required under the statute is that they polluted and you don’t like – won’t have a cause of action if not a permit violation

F. Interestingly there was no discussion of upstream dischargers in laidlaw

1. How do you know that there is traceability? And

2. How do we know that if that one discharge were removed that your vista/enjoyment will be improved considerably/

3. These were dealt with in Powell Duffryn Terminals case in 1990, the 3rd circuit concluded that all the ( must show to demonstrate causation in multiple-polluter situations is that the ( has:

i. Discharged some pollutant in concentrations greater than allowed by its permit

ii. Into a waterway in which the (’s have an interest that is or may be adversely affected by the pollutant and that 

iii. This pollutant causes or contributes to the kinds of injuries  alleged by the (s

IX. Gaston Copper Saga (need something here)

A. Court after changing its mind – said hands were tied and had to go that way b/c of Laidlaw

B. Main question: Can someone in LA sue someone from Idaho for a discharge without any kind of showing that directly traceable = YES, can have standing see above

Tuesday, October 4, 2005

the Gwaltney Doctrine

X. Gwaltney of Smithfield, Ltd. V. Chesapeake Bay foundation, Inc. (USSC, 1987) = “Wholly past violations” (decided totally on statute)

A. Generally in the Citizen suit context (language different than §309(d)) the question whether citizens may bring or maintain actions after the violation has ceased can raise a host of issues regarding statutory interpretation, redressability, and mootness.

B. Issue: here is whether §505(a) of the Clean Water Act confers federal jurisdiction over citizen suits for wholly past violations?

C. Facts:

1. ( repeatedly violated permit, but then installed new equipment to fix problems

2. the respondents (s bring suit in June 1984 after all violations stopped

3. Gwaltney moves for dismissal for want of SMJ – say that must be violating at the time of the complaint

a. Said that jurisdiction doesn’t attach until prove a violation, but court denies this

4. Dist. Court viewed leg. Construction of the statutory language was supported by legisl. History and the underlying policy goals of the Act

5. Ct. of Appeals affirmed

D. Reasoning:

1. Congress’ lang. and intent has been demonstrated in other statutes by lang. used in them that is similar that contemplates only prospective relief

2. §505 of the Act does not authorize civil penalties separate from injunctive relief

3. reading of “to be in violation” of 505(a) is bolstered by language and structure of the rest of the citizen suit provisions of 505 of the act.  Together, these provisions make plain that the interest of the citizen ( is primarily forward looking

4. permitting citizen suits for wholly past violations of the Act could undermine the supplementary role envisioned for the citizen suit

E. Issue of notice requirement by the group bringing citizen suit

1. Justice thinks Reason was to give EPA a chance to pre-empt citizen suit with its own actions

F. J. = Under §505 regarding citizen suits, the test seems to be the due diligence question – 

G. The test laid down by the court is = make a good faith showing (allegation) of continuous or intermittent violation, after reasonable inquiry, that there is an ongoing violation and this allegation is grounded in enough fact to survive summary judgment and then move on to trial where can prove allegations

1. Statute does say just need to allege a violation, but this doesn’t get you all the way

2. So if have a good faith allegation then obviously ( gets to take advantage of discovery, then when get to summary judgment can prevail by # 2 below
H. Notes

1. Note 3 – Justice Scalia said “ a lucky or good day” is not a state of compliance”

a. A “violation” suggests a state of being, as opposed to a particular event on a particular day.

b. So had the root cause of the underlying violation gone away?

c. Thinks the question on remand should be “whether petitioner had taken remedial steps that had clearly achieved the effect of curing all past violations by the time suit was brought?”

d. J. thinks this is plainly wrong

2. *On remand, the 4th Cir. Determined that the (s could prevail by either

a. By proving violations that continue on or after the date the complaint is filed, or

b. By adducing evidence from which a reasonable trier of fact could find a continuing likelihood of a recurrence in intermittent or sporadic violations.”

I. How do you develop that good faith allegation and then thereby get to discovery?

1. What most citizen suits do is use the 60 day letter of notice as a sword

a. “We see you have had X amount of violations, please let us know if you have dealt with all of the violations and if you have we will not bring suit”

b. so they are sitting pretty and if don’t hear from accused violator can tell court “we gave them a chance your honor!”

J. Note 4 - Congress moved to solve this ”statutory” problem in 1990 when it amended the Clean Air Act to allow citizens to bring suit for wholly past violations

1. This created a split in the circuits

2. Supreme court then reviews (Steel case), but didn’t even look at the statutory question? 

3. Can imagine 2 arguments the citizen (s could make***

a. General deterrence arg. – fines are cool b/c they send a message to everyone that this is a serious statute

b. Specific Deterrence arg. – we live by the steel plant so you should penalize them so they don’t violate again

4. the Supreme court says no 8-1

a. say will only give “psychic satisfaction” – see b

b. Scalia resolved the case on standing grounds saying that, absent ongoing violations, penalties payable to the Treasury do not provide sufficient redressability to support standing under Art. III 523 US at 107
5. Steel Co. essentially constitutionalized the Gwaltney doctrine

6. This whole situation set the stage for Laidlaw

XI. Friends of the Earth, Inc. v. Laidlaw Envrionmental Science II (USSC, 2000) – civil penalties due provide redress (kind of strange turn of events)

A. After Steel Co. - (’s argue that said Essentially said that citizens can’t get satisfaction EVER if all the money is going to the treasury, even if ongoing violations occurring

1. If this were true it would effectively kill citizen suits

B. Holding – Laidlaw is right to insist that a π must demonstrate standing separately for each form of relief sought.  But is wrong to maintain that citizen (s facing ongoing violations never have standing to seek civil penalties

C. Reasoning:

1. We have recognized on numerous occasions that “all civil penalties have some deterrent effect.”

2. They also deter future violations

3. They do provide redress - to the extent they encourage (s to discontinue current violations and deter them from committing future ones, they afford redress to citizen (s whoa are injured or threatened with injury as a consequence of ongoing unlawful conduct.

4. An actual award of civil penalties has more of a significant detterent effect than the mere prospect of such penalties

D. Mootness discussion

1. Test – “A case might become moot if subsequent events made it absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur.”

2. “the plain lesson of these cases is that there are circumstances in which the prospect that a ( will engage in (or resume) harmful conduct may be too speculative to support standing, but not too speculative to overcome mootness.”

E. Burden Shift

1. If complaint filed on the day before 60….??

2. if filed compaint on day 61 (1 day after notice period) and problem wasn’t solved by then, she has a good lawsuit, but can I (violator) moot out her lawsuit? Yes, but only if I can show there is absolutely no chance of future violations

a. a constitutional line – the const. demands this shift once the complaint is filed

F. J. thinks Steel case was not hinged on ??? but was hinged on fact that problem was fixed before suit filed

G. Thinks Laidlaw was the biggest enviro. Victory at the Supreme court level, but he thinks that mootness discussion was a big defeat
1. Only one thing that is at issue in Laidlaw b/c they had been denied injunctive relief and they did not file for appeal and so only trying for civil penalties and so if moot the whole case is dismissed

2. Before Laidlaw all circuits except the 4th, had said the only thing that gets mooted in the claim for injunctive relief and Citizens can still get civil penalties, but this went away in Laidlaw

3. If the mootness discussion was really about injunctive relief this was the biggest piece of dicta ever, and so it probably wasn’t about that 

a.  Court never come out directly and say this mootness is over penalties, but implications

4. Huge defeat if think about it

H. What about attorney’s fees? another big question when comes to mootness is 

1. The polluters can say let’s file every motion known to man and drag this out and make more expensive and try and fix in the meantime

a. Wear the enviros down

2. Pre Buckhannon case every circ. Except 4th said that if you brought suit and made a showing that you achieved the purpose you set out to do  = “catalyst theory” so get attorneys fees

3. Now with Buckhannon – if you didn’t prevail, you didn’t win so no lawyers fees

Ch. 6 - - - 4. The Effect of Prior Governmental Enforcement Actions
Ch. 6 - - - 5.  Attorneys Fees
XII. Attorneys Fees – skipped really
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Ch. 6 - - - 4. The Effect of Prior Governmental Enforcement Actions

XIII. Preclusion

A. basically usually requires 3 things

1. commenced/been filed 

2. in a court, as opposed to administrative actions

3. diligently prosecuted

B. What is “diligent prosecution”?

1. Least favorable – STOP – Judge Easterbrook = “per se diligence”

a. If the government got what it wanted that is per se diligence and there is no room for a citizen suit

b. So only way to not be precluded here is if govt. fought and lost – so says the 7th cir

c. Most other courts have followed the Laidlaw approach - 

2. There is a strong presumption of agency diligence, but it can be overcome in certain cases

a. In Laidlaw found

Ch. 7 Comprehensive Environmental Response, compensation and Liability Act

Ch., 7 – I. CERCLA

A. Overview and Jurisdiction

I. Overview and Jurisdiction

A. Was passed by a lame duck Congress just before Reagan took office

1. Not a traditional “command and control” statute

2. It is backward looking

B. was done to take care of big problems and have people responsible pay for clean up

II. Jurisdiction – this is what gives CERCLA its muscle

A. All that it is required is:  Elements Are:

1. A release of a substantial threat of a release;

2. Of a hazardous substance;

3. From a facility (what a facility is varies and is not held to a standard of a big corporate type place)

B. Most important jurisdictional term is definition of “hazardous waste”

1. It is the breadth of CERCLAs 3 key jurisdictional terms that give the statute its remarkable sway - Terms not very limited (anything from RCRA, CAA, etc.)

2. ??process of incorporation???
3. Pretty much anything that will pose a threat will be considered hazardous

1. See list on pg. 520

4. One exception is petroleum

1. Not a science based exception, but a political one

2. BUT - If petrol. is SOLE haz. Mat. Of concern, and if other substances mixed with then can get CERCLA jurisdiction 

5. “facility” has been determined to be anyplace where a hazardous substance is stored/found

6. no de minimis threshold

B. EPA Response

Enforcement options:

C. NPL – National Priorities List – is what EPA focuses on

1. mention PRPs – “Potentially Responsible Parties”

D. EPA really only uses 3 of its 4 options in responding to the actual or threatened contamination, 

1. Clean up the site under §104 and then sue for cost recovery under 107

2. May seek judicial abatement (injunction) but almost never does this

3. Issue a unilateral administrative order requiring PRPs to investigate and/or cleanup = §106

1. Don’t get to test this order in court before you get to comply

2. Only way to challenge one of these orders is if EPA sues to enforce it

3. §107(1) says if fail to comply then 2 things can happen
i. can go to court or;

ii. even if later cleanup then can add punitive damages at up to 3 times the cost of cleanup!!

4. discussion of GE and Hudson River

i. very few companies, not even GE, have dared to run the gauntlet of potential punitive damages

5. these orders are not deemed as to violate due process, but are incredibly heavy handed

4. Negotiate a settlement under which PRPs agree to perform the necessary actions under auspices of consent decree

1. A kinder and gentler EPA = let’s do this through a consent decree

2. A vast majority of EPA cleanups are done by PRPs through consent decrees

3. Why do PRPs sign these = b/c EPA has a gun to their head in the form of a “unilateral order”

E. Private parties J. note EPA is not the only one that can use CERCLA.  Under at least some circumstances, private parties (states, tribes, even individ.)-  can clean up sites and sue other PRPs for cost-recovery or contribution.  
1. Unlike  the govt’, private parties must demonstrate that any cost they incurred were consistent with the EPA’s blueprint for cleanup, which is called the National Contingency Plan
2. In government enforcement actions, the burden is on the (s to demonstrate that EPA’s cost were inconsistent with the NCP, which is very difficult to do (burden not on EPA)
B. – 1. Liable Parties

II. 3 lynch pins of superfund liability J. says

1. it’s strict liab.

2. it’s retroactive and

3. is joint and several

*CERCLA imposes causation free liability = owners liable whether or not they actually caused pollutants (NY v. Shore Realty case) – status as owner gives liability
F. 4 categories of liable parties §107

1. current owner  and operator of the site

2. anyone who owned or operated the site at a time when hazardous substances were disposed of there;

3. Generators -anyone who arranged for disposal or treatment of waste at the site

1. Anyone you have a  contractual relationship withcan get you in trouble if they dump illegally so lesson is deal with reputable companies that offer indemnity in their contracts

4. transporters – but only if they get involved in the site selection process

***note parent company can be liable if get involved in environmental decisions at plant

III. New York v. Shore Realty corp. (US Ct. of App. 2d Cir., 1985) –the most cited CERCLA cases in this area = seminal

A. Seminal case for proposition that CERCLA imposes strict causation free liability for anyone who fits within 1 of 4 categories above = govt does not have to show causation

1. Of course subject to the established defenses (3 first and then 2 more added later) 

B. Facts

1. Shore agreed to purchase a piece of property at which a hold-over tenant was storing 700,000 gallons of hazardous chemicals

2. Holdover added 90,000 more gallons before they take physical possession (not legal possession)

C. Argument of ( is that 9607(a)(1) may appear to cover Shore, but could not have been intended to include all owners, b/c the word “owned” in §9707(a)(2) would be unnecessary since an owner “at the time of diposal” would necessarily be included in §9607(a)(1)

1. So they claim that Congress intended that the scope of 9607(a)(1) be no greater than that of section 9607(a)(2) and both should be limited by the “at the time of disposal” language.

D. Reasoning:

1. This is “strict liability” – but the statute doesn’t say this directly?

a. Weird thing is that in strict liability can be liable without fault, but still have to prove that it was “your” dynamite that damaged my sidewalk for example, but not here

2. The fact that Congress carved out a few specific defenses shows that everything else was pretty much going to make a party liable - There are exceptions that can use as a defense like:

a. Acts of God

b. Acts of War

c. Acts of a”totally unrelated 3rd party” – trespasser comes on and pours out chemicals etc.

2. Don’t want to encourage speculation so that if buy property after dumping stopped then think “I have no liability” so gov’t will clean up and then I have clean land = windfall

G. Strict liability – owner of site is strictly liable b/c status as owner; proof of causation not required

H. Joint and Several Liability – should apply like common law – says where wastes in a co-mingled mass then liable

1. PRPs bear burden of showing divisibility or some other basis of reasonable apportionment

2. Picillo case

3. But Exceptions -  see Alcan and Bell Petroleum cases if can show that you waste is commingled, but caused no harm = 0; but very hard standard to meet

I. Retroactivity- CERCLA liability is not only strict and causation free, the courts have unanimously determined that it is also retroactive (doesn’t matter whether in 1995 or 1895 if still a solvent company)

1. Even though no explicit lang. in statute 

2. the courts have relied on the fact that §107(a)(2) imposes liability on those who owned contaminated properties at the time the disposal activities occurred; and

3. §103(c) required those who owned certain sites where disposal had occurred to notify EPA within 180 days of CERCLAs passage and penalized those who failed to do so by depriving them of any defenses to which they may otherwise be entitled

J. Defenses - 3 defenses above have been added to with more – see later in outline
1. Acts of a”totally unrelated 3rd party” – trespasser comes on and pours out chemicals etc.
2. “innocent landowner defense” – no liability if landowner conducted reasonable site investigations prior to buying property that turns out to be contaminated

3. “bona fide prospective purchaser” exclusion – shields some parties who knowingly purchase contaminated sites (incentive to buy brownfields) and develop inner cities

4. “interim owners” – 

1. most courts have held that  such parties are not liable, determining that the passive migration of hazardous substances within soils and/or groundwater does not make parties like B owners “at the time of disposal” within the meaning of §107(a)(2)

2. one statutory glitch, if interim owner knows of pollution and doesn’t tell new owner about it, then interim owner is still considered the owner so a requirement for seller to tell prospective owner

K. J. says the theory of CERCLA is really a theory of restitution

IV. “Operator Liability” – US v. Bestfoods (USSC, 1998) – parent company involvement and piercing the corp. veil

A. Facts:

1. Parent and subsidiary situations

B. Here the idea is that the parent operator may in some instances be liable if they had enough involvement in the subsidiary, but this court says this dist. Court view wrong

1. the exercise of discretion over the facilities by the parent

2. this court says wrong b/c it is not whether you operate a subsidiary, but whether you operate the facility?

a. did you do enough at this particular plant, on this particular property” to give rise to liability?

C. so Issue for this court is; Whether, in degree and detail, actions directed to the facility by an agent of the parent alone are eccentric under accepted norms of parental oversight of a subsidiary’s facility?

1. How involved do you have to be in the (day to day) operations to be considered liable?

2. The Dist. Ct’s analysis should instead have rested on the relationship between CPC and the Muskegon facility itself not whole subsidiary

D. If you get involved in making day to day decisions at that plant and then you could be held liable as an “operator”

1. Especially if your influence affected waste
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E. Veil Piercing

1. Generally (s want federal common law and (s want state law

2. There is a lot of disagreement among courts and commentators over whether, in enforcing CERCLA’s indirect liability, courts should borrow state law, or instead apply a federal common law of veil piercing

3. USSC appears to indicate that they agree with the 6th Cir.  = ‘in order to abrogate a common-law principle, the statute must speak ….

4. Many cir. Are still applying fed. common law though interstingly, which is more ( friendly

F. Notes

1. Note 6 – Big Question – What application woud the SC’s approach to “operator” liability have, if, with respect to someone who operated or is currently operating a completely non-pollutiing business on a contaminated site?
a. Is there a business that never engages in environmental decision making?

b. Arguabley Best Foods, tells Blameless current tenants that they don’t’ even qualify as operators

3. Note 7 – Kelly v. EPA point

a. What if EPA had written a rule specifying the situations in which it felt that parent corporations and corporate officers or employees should bear “direct” operator liability under CERCLA?

b. Question is whether EPA is entitled to any deference where EPA has written a rule interpreting an otherwise ambiguous provision? = No

c. Kelly case says no

d. Idea is that §107 belongs to the courts  b/c EPA is biased and when they are prosecuting under 107 they are almost always the 

e. Says Congress didn’t want to allow an agency to interpret enforcement statutes b/c they could then stack the deck in their favor

f. EPA has never sought to get review on this issue

G. Lender Liability – lender is liable for borrower’s contamination only if lender participates in the environmental management

1. Now after amendments, banks are almost never liable under the new provisions

Ch. 7 - ? - ? – b. “Generators” - Arrangers for Disposal or Treatment 

V. Generator liability – courts have construed the phrase “arrange for disposal” broadly

A. One who arranges for disposal of haz. Waste is laible for contamination at disposal site - It doesn’t matter whether you told the transporter to take your waste to that site or not 

1. Need not have selected the site - even if told to go somewhere else and doesn’t you are liable unless a 3rd party defense

a. b/c to require this would allow generators to escape liability under CERCLA by closing their eyes to the method in which their wastes are disposed
2. sometimes even the sales of materials may be deemed to be an arrangement for disposal

a. so basically generators are almost always liable

3. note – generators can contractually allocate risk though

4. sale of subst. -  No ”arrangement for disposal” if useful substance is sold to someone who makes it into a product (florida Powers case), but courts spit (Virgen product - not exempt in railroad ties case)

VI. US v. Wade (Dist. Ct. Eastern PA, 1983) – leading case on this

A. ( = 2 arguments

B. issues

1. 1st question - Does they govt. have to prove that your waste was at the site? = Court says that govt. has to prove that 

2. 2nd question- Does the govt. have to prove that YOUR wastes are still at the site? = ct. says NO just have to show that wastes like yours is still at the site

C. J. says so govt. needs these 3 things – 

1. that your waste got to the site

2. that waste like yours is still at the site and

3. that there were clean up costs related to cleaning up these wastes

D. Note 2 - slightly modified, the Wade ct. essentially determined that CERCLA πs must establish four elements in order to impose liability on a given generator: they must show

1. that the relevant generator has arranged for the disposal or treatment of hazardous substances

2. at a facility which now contains hazardous substances of a type similar to those sent by the generator

3. and that there is a release or threatened release of that or some other type of hazardous substance

4. which causes the incurrence of response costs

E. The case law pretty much agrees with this

1. You are responsible if your waste got to the site (you are screwed)

2. Subject only to their ability to establish divisibility arguments

F. Note 5 – at a minimum Wade appears to require EPA to demonstrate that each particular generator’s wastes in fact arrived at the relevant facility

Ch. 7 - ?- ?- 2. Scope of Liability

VII. US v. Chem-Dyne Corp. (dist. Ct. South Ohio, 1983) - apportionment

A. main things that referred to Restatement 2d of Torts and 

1. Where 2 or more persons cause a single and indivisible harm, each is subject to liability for the entire harm; and furthermore

2. Where the conduct of 2 or more persons liable under §107 has combined to violate the statute, and one or more of the (s seeks to limit his liability on the ground that the entire harm is capable of apportionment, The burden of proof as to apportionment is upon each (
VIII. O’Neil v. Picillo (1st Cir. App., 1989) – a mob site

A. Facts:

1. tons of drums dumped at a pig farm in Rhode Island = a toxic soup

2. a fire destroys a lot of them

3. only a few drums are able to be directly attributed to certain producer (many destroyed)

B. burden on ( to  prove that the rest of the haz. Subst. are not theres – the assumption will be that all of the rest are still theres

1. would need to show documents which show exactly everything ….

C. Reasoning: courts have continued to impose joint and several liability on a regular basis, reasoning that where all of the contributing causes cannot fairly be traced, Congress intended for those proven at least partially culpable to bear the cost of the uncertainty

D. Note – 6 In the Matter of Bell Petroleum
1. The Dist. Court Said that if we actually knew (actual proof) now much each producer dumped then maybe could use for apportionment, but did not have enough here

2. 5th Cir. Reversed and said a “evidence to permit a rough approximation is all that is required under the Restatement.” (As far as J. knows this case disappeared b/c the parties settled)

E. Note 6 - Alcan cases

1. 2nd and 3rd Cir. Said that govt. in multi-waste cases, the government could not overcome apportionment arguments merely by demonstrating that the (’s wastes have commingled with others and that the resulting mixture required investigation or remediation

2. in both cases the courts remanded to the dist. Court to give Alcan an opportunity to prove that its emulsion did not or could not, when mixed, with other haz waste, contribute to a release, but failed

a. J. says doesn’t know anyone case that ( has successfully used this though 

G. if anything EPA has bent over backwards to avoid holding a single barrel polluter or single party liable

1. try to negotiate with every single PRP and come to a settlement

H. Note 8 – in Practice, EPA tends to use joint and several liability for at least 3 purposes:

1. Uses the threat of joint and several liability As an inducement to settlement

2. Uses it to re-allocate “orphan shares” = the shares for parties who cannot be located or who may be bankrupt or have dissolved

3. If negotiations break down, and the EPA is left in the position of either issuing a unilateral order or commencing a cost-recovery action, it may use joint and several liability as a means of limiting the number of PRPs to whom it will issue an order or against whom it will commence a law suit
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I. to some extent, the EPA practices restraint on joint and several liability b/c afraid if use too much there will be a backlash and it will be taken away

J. SARA amendments – de minimis  - Picollo case there were 2 ideas here with Amend.

1. Congress said, if going to be including small parties in these cases, we want you to get them out as soon as possible = “de minimis settlements”

a. Idea = to keep down the transaction costs of these de minimus parties

K. One of the things SARA made express was that you could sue somebody else for Contribution,

1. but a couple of caveats (it is not a Panacea)

a. some parties might have joint and several liability protection – EPA can hand out = can be difficult to locate a sufficient number of contributors with assets
b. there are signif. Transaction costs in bringing other responsible parties to court

Ch. 7 - ? - ?  - 3. Defenses

IX. Only 3 Significant Defenses in CERCLA

A. “traditional” 3rd party defense – even if you are liable, if you can show that the person who did the polluting was an unknown third party 

1. who you are not in contractual privity with the person was

2. the sole cause of the relevant release or threatened release and resulting damages

a. e.g the midnight trespassing dumper or vandal

3. but still have to show you took precautions like fencing etc.

4. §107(b)(3) requires that the party who caused the release or threatened release be neither an employee nor an agent of the (, nor “one who act or omission occurs in connection with a contractual relationship, wither directly or indirectly, with the (”

B. “Innocent Landowner” defense – created through RCRA amend. in 1986

1. requires that you did not know and had no reason to know of waste and when found acted reasonably with diligence

2. Congress said have to have “undertaken all appropriate inquiry”

3. A due diligence standard

4. But the amount/degree of diligence/investigation that is required varies by situation – the million dollar question
a. If buying wood treatment plant then need to have looked pretty hard, but if buying a residential home no search is required

b. any specialized knowledge or experience on the part of the landowner

5. this defense applies only to “pre-existing” contamination

C. “Prospective Purchaser Exclusion” – brand new and significant defense created in 2002 Brownfields amend.

1. prior to 2002 could never knowingly buy contaminated land and have a defense

a. this created some problems -  since developers walked away and sought “greenfields” and also served to stifle redevelopment of urban areas, industrial areas and pushed growth out into the suburbs 

2. PPA – prospective purchaser agreements (in early 1980s)

a. But these were too limited in that they only applied to areas where EPA had already had taken action, was undergoing, or was anticipated

3. so created an exclusion for “bona fide prospective purchasers as long as:

a. must have acquired after all disposal of haz., waste 

b. must have done all appropriate inquiry- due dilligence

c. Must have behaved “appropriately after found” - notified all appropriate if discover or release of any waste

d. 5 more

4. Prospective only – only applies to those that acquired land after the Brownfield amend.

5. one caveat - §107(r)(2)  allows EPA to impose a lien on the property to cover any unrecovered response costs if its cleanup increased the value of the property

a.  capped by value of property

D. note 2 – What should “due care” obligations entail when a property owner who otherwise has a valid defense under 107(b)(3) becomes aware of contamination on his or her property

1. is it enough to call in and tell agencies and do nothing or do you have to clean up etc.?

2. Congress hasn’t told us and the courts havent’ really told us so the land owner is always nervous about some EPA/Agency guy saying “you didn’t go far enough

3. A spector of liability out there

X. A note on Brownfields Program (removed b/c not in any outline)

XI. Cleanup Process – How Clean is Clean 

A. in short, the PA/SI has 2 primary purposes

1. to determine the need for removal action and;

2. to generate information necessary to determine whether the site warrants placement on the NPL

B. the Remedial Investigation and feasibility study (RI/FS) is at the heart of the CERCLA remedy selection process

1. purpose of remedial investigation is to gather sufficient data to characterize conditions at the site for the purpose of developing and evaluating effective remedial alternatives

a. it assesses the physical characteristics

2. the FS by contrast, develops and analyzes alternatives for appropriate response

3. most important function of the RI/FS is to set the stage for remedy selection by zeroing in on a preferred alternative
C. Remedial actions are the much more complicated and involved steps

D. Before you select a remedy you need to know what your cleanup standards are – “How clean is clean?”  question

E. A list of 9 criteria according to which potential remedies are to be evaluated

1. criteria are not given equal weight in the remedy selection process

From J. outline -  2
F. EPA has identified first 2  as threshold criteria

1. Protectiveness - Overall protection of human health and environment – residual cancer risk  range of no more than 1 in 1 million, but in some cass 1 in 10,000 OK (solely in EPA’s discretion)

2. Compliance with ARARs – 2 kinds

a. Applicable

b. “relevant and appropriate reqs.” – chemically same, but things like household EPA has discretion to deem rel. and approp. to be ARARS

G. Threshold criterian – ARARs – “applicable” and/or “relevant and appropriate” requirements under federal and state law

1. Carcinogens Starting point is 1x10-6 for cancer risk

2. So appropriate risk range is somewhere between 1x10-4 and 1 x10-6
Ch. 7 - ? -? 5. Settlement

XII. Settlement – EPA uses incentives to encourage settlement

A. EPA tries to negotiate with all PRPs that it can identify at the site is the general rule

2. EPA can get all of its costs though, including litigation/settlement costs

3. EPA doesn’t care who pays

A. Process

1. 1st EPA sends out “notice letters” to virtually all parties for whom there is sufficient evidence to make a preliminary determination of potential liability

2. after this, often, EPA will hold a “PRP meeting” to explicitly begin negotiation process

3. EPA will seek to negotiate with the PRP community collectively, or at least with all of those PRPs who are willing to negotiate in good faith

B. de minimis parties out is the first order after this

1. EPA defines “de minimis party” = if sent less than 1% of haz. Waste, in volume and not toxicity (unless sent dioxin and everyone else sent much less haz. Materials)

2. And want to get you out fast based on volumetric share

3. Only re-opener is if turns out weren’t a de minimis party

C. Major party settlements get certain enticements

1. get covenants not to sue - insulated from future suits

2. it can provide either group of parties with “contribution protection” protecting them from lawsuits by other PRPs from which they may seek to impose further liability

D. 2 major reopeners though

1. but there are “re-openers” which allow EPA to go back and recover for “unknown condition” – we are settling what we know about

2. secondly, Congress requires EPA to go back every 5 years to check the cleanup and see if need to take further steps

a. what if later on the standards change and need to clean up more

E. Settlement Dynamics  - from J. outline

1. EPA tends to give discounts to parties that will settle early

2. The resulting shares of the remaining PRPs are reduced only in the amount of the settlement.  Thus the remaining PRPs bear the brunt of the prior discounts

3. This only works if the remaining PRPs are jointly and severally liable = so some risk to EPA too

a. They need to be pretty sure that party is jointly and severally liable

4. sometimes EPA may issue a draft unilateral order to one or more parties.

a. If EPA does this, the only option may be to sign on or not.

b. In this context, a party may not have a chance to ask for favorable treatment (i.e. – de minimis settlement)

c. No one is entitled to de minimis discount or settlement – it is up to EPA discretion

F. but de minimis get to settle out early they are not going to be responsible for joint and several so should charge a premium for this to cover:

a. Settling at a site where the future response action has not been chosen

b. Possible cost overruns for a remedy not yet selected, and

c. Potential inability to recover response costs from other sources

Friday, October 14, 2005 – continue on Settlement

G. Just as EPA wants to bring everyone to the table, they want to KEEP everyone at the table

1. EPA can recover all costs including litigation costs 

2. “waiting in the weeds” - some drawbacks.  To the extent that it imposes on settling parties the transaction costs of pursuing the non-settlers, it tends to discourage proactive behavior (ie – settling) on the part of those parties that would like to step forward and assume their cleanup obligations.  Converserly  it tends to reward those who lie in the weeds, by increasing the chance that they will never be sued ----given the transaction costs, the settling PRPs may not find it to be in their best interest to pursue all nonsettlers 

3. but see case below, waiting in the weeds often won’t pay

XIII. US v. Cannons Engineering Corp. (1st Cir., 1990) – de minimis party(s) paying a proportionally larger share b/c didn’t settle early and then the Maximus parties got contribution protection in their settlement so the remainder for de minimis got big)

A. Main thing = Both Procedural and Substantive Fairness need to be considered

C. Court finds that both were fair

D. Reasoning:

1. Congresss intended EPA to have broad discretion to structure classes of PRPs for settlement purposes

2. EPA letter informed all PRPs and appellants knew early on that they were within the DMC and could spurn EPA’s proposal only at the risk of paying more at a later time

3. Decrees were negotiated at arm’s length among experienced counsels

4. Congress also gave EPA considerable flexibility in negotiating and structuring settlements

5. Footnote – there is no common law right to contribution

E. Issue of taking responsibility and being cooperative – if don’t go along and then later the settlement becomes much less palatable to the de minimis party that is kind of their penalty
1. so if they end up paying for more than their share

F. This method is still used by EPA and wanted to send a message here to not wait in the weeds

Ch. 7 – C. Private Party Cost-Recovery and Contribution (this section on test I bet)

XIV. Private Party Cost-Recovery and Contribution: Those who are being or have been sued by EPA, or who have settled with EPA, have contribution actions under §113 (don’t have right of contrib.. under any other circumstance than in statute)
A. Statutes: 

1. §107(a)(4)(L) – PRPs are liable for “any other response costs incurred by an other person…”

2. §113(f)(1) – Any person may seek contribution from any PRP  “during or following any civil action under §106 or §107(a)

3. §113(f)(3)(B) – A person who has resolved its liability to the US or a state…”in an administrative or judicially approved settlement may seek contribution…”

B. *question about what “liability” is

C. Note 13 after Cooper pg. 589 - Before Cooper Industries (Dec. 2004) all the circuits said that liable parties who voluntarily cleaned up sites have some type of CERCLA claim against other PRPs, whether framed as “pure” contribution claims under §113(f) or hybrid claims under §§107 and 113(f)

D. So big question is now where are we? – when can a person get contribution

1. J. thinks it greatly depends on what category you fit into (see below)
E. Six Category of Potential πs

1. those who bear no liability – 

a. all circuits would say able to get 

2. Those who are being or have been sued by EPA

a. Explicitly have a contribution action under the statute

3. Those who have cleaned up pursuant to settlements

a. Also pretty easy, if have a settlement resolving your liability to the state/EPA then have a claim

i. Question of whether this is CERCLA liability or state liability as well?

4. Those who voluntarily cleaned up = the hard one

a. EPA didn’t make me do it, don’t have a consent agreement, may have threatened action, but nothing done under an official mechanism

5. Those to whom EPA has issued unilateral orders

a. Technically it looks like under statute that if this mechanism used to make me clean a site up then I may have to contribution claim

b. bizarre

6. Those whom the States have required to clean up- other than through settlement

a. Also looks like you might have no claim if have an adversarial state action and lose and didn’t settle

b. Again bizarre

c. Maybe to encourage consent decrees/settlement

7. **another one really is a “good samaratin”  who just cleans up

F. Potential Outcomes

1. Cost recovery under §107

2. Contribution under §113(f)

3. Implied contribution under §107

4. No claim at all

XV. Bedford affiliates v. Sills (2nd Cir. 1998) = can’t get response costs incurred from other PRPs

A. Orginal CERCLA legislation enacted in 1980 created the cost recovery scheme under §107(a)..potentially responsible persons are held strictly liable for, among others, necessary cleanup costs “incurred by any other person consistent  with the national contingency plan.”

B. Congress added 113(f)(1)

C. Why the heck can’t Bedford file a cost recovery claim against the other PRPs?

1. The burden of bringing that issue up is on you??????

D. Every circuit except 5th has said that §107 says that “…any other person” does not mean a PRP

1. So can’t get

XVI. Cooper Industries, Inc. v. Aviall Services, Inc. (USSC, 2004) = don’t have a §113(f) claim

A. Issue: Whether a private party who has not been sued under §106 or §107(a) may nevertheless obtain contribution under §113(f)(1) from other liable parties? = hold that it may not
B. J. think Thomas got it right in the 1st part of the opinion

C. Reasoning:

1. §113(f)(1) authorizes contribution claims only “during or following” a civil action under §106 or 107(a) and it is undisputed that Aviall has never been subject to such an action so Aviall has no 113(f)(1) claim

D. There are have been 3 decisions since Cooper in 9th Cir. That says Penault lives, if you clean up you have a contribution claim = implied contribution

1. May have an Implied contribution claim in the 9th  or 2nd Cir.

E. Other circuits have said that Congress just clarifying the contribution lang.

F. J. says If a liable private party and clean up and ….???

G. J. outline – Those who have engaged in “voluntary” cleanups face a more uncertain pathway.

1. Cooper industries says they do not have claims for contribution under §113

2. Some Circuits have held that they may pursue implied claims for contribution under §107.

3. It is also possible to argue that they have cost-recovery claims under that section.

4. On the other hand, many courts have suggested (held?) that their PRP status might preclude them from having any claims under §107.  If this is true, they may have no CERCLA remedy at all.

5. If EPA issues a unilateral order can the PRP get contribution

**most of what has happened in the last 15 years has been non NPL sites

October 18, 2005

Ch. 2 – NEPA
I. General – does several things

A. applies to all federal agencies- 

B. Act’s basic substantive policy: that the federal government ‘use all practicable means and measures to protect environmental values”

C. Creates the “Council on Environmental Quality” = CEQ 

1. Which is to coordinate the NEPA activities of other federal agencies and also promulgate regulations for NEPA activities of other federal agencies and also promulgate regulations for NEPA implementation generally

D. NEPA gives all federal agencies the authority to consider environmental impacts and to alter their actions to account for the environment and environmental impacts

E. ***Most important provision**** = requires all agencies to list environmental impacts of any federal action that significantly affects the quality of the human environment 

1. the document prepared pursuant to this provision is an EIS

2.  “federal projects” – include:

a.  federally sponsored projects

b. projects that are federally funded and,

c. private projects that require federal approval or the granting of a federal permit in order to be completed

F. whole purpose of EA – “environmental assessment” is to determine if an EIS is required

G. Categorical Exclusions – many agencies may make categorical determinations that certain actions that they take, particularly repetitive and/or routine actions, will never rise to the level of an action that will ‘significantly affect the quality of the human environment.  

1. These actions will therefore never trigger the EIS requirement

2. §771.117(e) – says that “Where a pattern emerges granting CE status for a particular type of action, the Administration will initiate rulemaking proposing to add this type of action to the list of CE in ¶ (c)

H. There are other exclusions as well - ?????missed

1. FONSI

2. “mitigated FONSI”

I. can think of basically three steps

1. Is there a categorical exclusion?, if not then; 

2. Need to do an environmental assessement to determine whether or not to do;

3. an EIS

II. 2 Major questions -  Is an EIS Required?

A. Is it a Major Action and Is it Federal?

1. Under NEPA “action” has a fairly broad definition = anything carried out, funded, or approved, by a federal agency

B. Might it significantly affect the environment? 

from J. outline

III. Major federal actions:

A. Is there an action?

1. This is the Kleppe issue. The SC said there has to be a proposal on the table

2. CEQ rule defining “proposal” – as thinking about doing things, but SC made its ruling in Kleppe before agency rule so now court would probably say agency def. a reasonable interpret. of “proposal”

3. Subsumed by the ripeness doctrine?

B. Is there a federal action? – this test pertains mostly with respect to projects that require federal permits, but are not being implemented by the agencies themselves
***see his outline in paper format****

IV. Kleppe v. Sierra Club American Electric Power System v. Sierra club (USSC, 1976) – under the plain terms of the statue you don’t have to have done anything to comply with NEPA until you have a proposal

A. Facts:

1. πs cite widespread interest in the reserves of a region identified as the “ Northern Great Plains region” and an alleged threat from coal-related operations to their members’ enjoyment of the region’s environment

2. groups prepared regional studies and some local, but no comprehensive study and enviro groups says need this

3. Dist. Court found no existing or proposed plan or program by the fed. govt. for a regional development of the area

4. Ct. of appeals found that the petitioners “contemplated” a regional plan or program

B. Issue: whether NEPA requires petitioners to prepare an EIS on the entire Northern Great Plains Region? = NO

C. Reasoning:

1. Part III - In the absence of a proposal for a regional plan of development, there is nothing that could be the subject of the analysis envisioned by the statute for an impact statement

D. Ct. of Appeals balancing test – really designed to see if you are far enough along that you should start your NEPA process now – factors to be considered (the Sup Ct. said this is no where in statute so can’t hold to this even if makes sense) just remember “irretrievable com.”

1. the extent to which “irretrievable commitments” are being made and options precluded “as refinement of the proposal progresses”

E. Part V – USSC says 102(2)(C) may require a comprehensive impact statement in certain situations where several proposed actions are pending at the same time

1. But court said that although this is true, in this case not sure that all the actions are so related as to require their analysis in a single document

2. Πs argue that coal-related projects will produce a wide variety of cumulative environmental impacts and if don’t do a comprehensive study you lose this view

a. See last 2 sentences in 3rd ¶ pg. 98 – court basically saying we don’t care if trans basin effects, we think the decision to analyze these activities on a basin by basin basis is OK and practical considerations of feasibility might well necessitate restricting the scope of comprehensive statements

b. Why do you think the USSC did this?

i. It might be impossible to draw lines between activities

ii. Also deference to the agency – give the agency some leeway in drawing those lines

3. so court seems to be saying so long as the agency proffers a reasonable approach, then ???????? OK

a. but if can show that they failed to show the Major impact then maybe that would be arbitrary and capricious

4. the danger – is segmentation – could pretend away significant effects and not inorporate them in a full analysis

F. Dissent – Justice Marshall sees problem

1. If someone is on the wrong track and working toward their NEPA decision, then it is much better to correct them and get them on the right track before their view of the world has hardened and don’t want to change and a lot of resources put into going down the wrong track

G. In NEPA there is no requirement for group proposing action to show anything they have prepared to the public prior to the proposal stage

H. After Kleppe, CEQ promulgated regs and prior to this they had basic NEPA regs

1. But even with these regs still going to hinge on ripeness

I. 3 questions

1. Whether it is a federal action

2.  Whether it is major – but If there is a significant effect then it is major anyway
3. Does it really matter anyway?

a. Can really see this as a ripeness question – how have ???????

b. Seem to indicate need to have something in the real world, so before a proposal by an agency there is nothing to address so no ripeness

IV. Is it Federal? – can include federal controlled projects, federally funded projects, and federally permitted

A. Federal actions comes in two types

1. True Federal action/projects =the fed. is actually undertaking 

a. e.g. – building a dam, reactor

2. Federal approval needed = Where a federal license or permit is required is other 

B. Issue of federalization really only comes up in private projects that need federal approval

C. And Real question is What portions of project are federalized?

1. So J. emphasized – not question of whether a federal action, but to what extent and scope is the big one

2. in §404 context there is going to be at least NEPA analysis of dredge and fill, but what about the rest of the project
Winnebago Tribe of Nebraska v. Ray (8th Cir. App., 1980)

A. Facts:

1. Power line being laid and most of it done by private parties, not govt., but 1.25 out of 67 miles  is going to cross the Missouri river over Indian land

2. This brings in Army Corps of Eng. So fed involved now

3. The tribe brings action b/c no EIS done (an EA was done that said don’t need an EIS)

a. Says needs to take into account on bald Eagles

B. 2 related issues:

1. whether the Corps wields such control and responsibility over the entire project that non-federal segments must be included in the assessment; and

2. assuming limited federal involvement, whether the Corps   must consider the impacts of nonfederal segments as secondary effects of the proposed action?

C.  “But for” Test or “veto power“ test
1. if the fed. govt. decides you can’t have this permit that you need to complete your project then you can’t complete so 

2. need to consider all aspects of the project

3. for the 1st time the Army corps distances itself from this approach

D.  “enablement” Test ct says about:

1. Is federal approval of an entire project a legal condition precedent to its going forward?

2. Here, the ct. says the enablement test is not satisfied b/c the project may go forward

E. Medical center case test used:

1. The degree of discretion exercised by the agency over the federal portion of the project;

2. Whether the federal government has given any direct financial aid to the project: and

3. Whether “the overall federal involvement with the project (is) sufficient to turn essentially private action into federal action”

F. Tribe also notes that an agency must consider “secondary or indirect impacts” in determining whether there are any significant

1. But this would bring us to a but for approach

2. The ct. says we don’t think that this language means that “but for” analysis is necessary for every project – 
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G. Notes

1. How many river crossings or miles would be necessary to be a federal action and thus invoke NEPA? – not clear, 

a. Have ended up with vague standards and a lot of agency discretion

H. 3 factors in rules (really trying to address the ? factor in the Medical ? case)

1. if corps of project is merely a link in the overall project, they are not going to deem the entire project to be federalized

2. the extent to which the entire project is within Corps Jurisdiction

3. the overall extent of other federal control over the project

I. Friends of the Earth v. US Army Corps case = the casinos on the Mississippi river case

1. Court noted that the Corps own regulations issued after Winnebago, required the Corps to consider all impacts if the “environmental consequences of the larger project are essentially products of the Corps permit action.”

2. In distinguishing the Winnebago case court said  that “here in contrast to Winnebago, the agency’s jurisdictions encompasses the heart of the development projects- the permitting of the floating casinos themselves.”

3. Note a couple of things

a. Can take ?????

i. Under 404 program – ya there would be these env. Effect, but we’re going to mitigate them away so brings us down under the adverse affects threshold

b. ??-the statute doesn’t say a word about this??, all we have are these regulations of the Corps and 

i. ****from the developer’s standpoint whenever the Corps goes beyond considering dredge and fill around the project it is an outrage – an over extension of the authority

ii. the corps is an agency of limited jurisdiction, what would make anyone think that the Corps could ruminate about effects on Eagles (Winnebago) or  vice around casinos

iii. corps had not taken that narrow of a view and says that if fall under NEPA and need permit from them then can look at more than just dredge and fill

iv. and by and larger the courts have upheld that 

c. so again note the developer standpoint of over extension of authority by agency and the vagueness of the regulations

Ch. 2 – C. Does it significantly affect the Quality of the Environment?

V. Does it significantly affect the Quality of the Environment? – General

A. Start by looking at statute §102 pg. 686 and how bar bones it is

1. §102 (see B and C)

B. NEPA §1501.3 and .4 Whether to prepare an EIS?

C. Public Notice – when required = less than in EIS stage

1. Basically, at EA stage, unless an action agency had decided to give public notice even where it is not specifically required under NEPA, an agency doesn’t have to do so unless 1 of these 2 instances is present

a. ?

b. ?

2. but J. said a lot of agencies bind themselves to giving notice even though not required

D. “Significant effect“ defined= CEQ defined by reference to both the “context” and “intensity” of the action 

1. those actions “with individually insignificant but cumulatively significant impacts.  Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment (40 CFR §1508.27(b)(7))

2. term “context” indicates that the significance of the proposed action must be analyzed at several different levels – with respect to society as a whole, the affected region, the affected interests, and the locality

3. the intensity of the impact will be judged relative to the context and the total input is also to be considered – requires consideration of several factors

a. the degree to which the proposed action affects public health and safety, directly, indirectly, or cumulatively

b. any unique characteristics of the area involved (are there any wetlands, park lands, etc.)

c. Are the Environmental impacts uncertain or controversial?, and

d. Will the decision in this case be precedential?

E. Main question is Whether are there significant affects on the human environment?

F. Agency in charge should review at least 2 relevant factors:

1. The extent to which the action will cause adverse environmental affects in excess of those created by existing uses in the area affected by it; and

2. The absolute quantitative adverse environmental effects of the action itself, including the cumulative harm that results from its contribution to the existing adverse conditions or sues in the affected area

VI. Grand Canyon Trust v. Federal Aviation Administration (dist. Of Columbia, 2002)

A. Facts:

B. Courts level of review: pg. 108 – “if any significant env; impact might result from the proposed agency action then an EIS must be prepared BEFORE agency action is taken.”

C. under this construct – if not sure then favors doing an EIS

1. even though statute less than specific

D. definition of “significant” – pg. 106 see  also CEQ definition on pg. 109

E. 2 sides

1. (s – say that 

F. Reasoning;

1. Can’t just focus on the 2%  - There is no way to determine from the FAA’s analysis in the EA whether, deferring to the FAA’s expert calculations, a 2% increase, in addition to other noise impacts on the Park, will “significantly affect” the quality of the human environment in the Park

a. Problem is that you have looked at 2%  in a vacuum

b. The small increase may be the straw that breaks the camels back
2. future impacts - J. pointed out that court also says that have to look at possible future expansions and additions of airports

3. Also – think about what else will be caused by new airport – the court does not consider these here, but relates to a complete EIS instead of insufficient EA

a. More people/hikers

b. More cars

c. More pollution

d. More houses

Ch. 2 – IV – Is the EIS Adequate?

VII. General – Environmental Effects

A. Process

1. 1st thing is agency puts out a notice of intent and put in federal register

a. public is much more involved in EIS process than EA process

2. then scoping stage – invite comment on the scope of effects to be considered from any affected Fed. , State, or local Agency, and any affected Indian Tribe AND any other interested persons

B. the environmental concerns can be classified into 4 somewhat overlapping (see pg. 4 of review doc which is different than this list) categories (J. didn’t talk about)

1. health and public safety

2. involves consideration of the project’s impact on social services, such as availability of school, hospitals…

3. conformance to local zoning ordinances, harmonization with proximate land uses, blending with aesthetics of area

4. consideration of the projects impact on the community’s development policy

VIII. Roberston v. Methow Valley Citizens Council (USSC, 1989) don’t need to do “worst case scenario”

A. Facts:

1. Proposed ski area in Okanagon County, WA

2. Did an EIS sand said 5 alternative levels of development

3. Study did consider “offsite” impacts, but not specific=hard to evaluate, b/c due to the uncertainty of where the public and private lands may become developed

4. Found some impacts – and “significant” ones

a. Air Quality - Did say that increased people and wood stoves etc. would for sure violate WA air standards (without limits placed on these things)

b. The mule deer herd might be reduced by half

5. Magisrate judge said There was no duty to prepare a “worst case scenario” b/c the relevant information essential to a reasoned decision was available

B. Issue: Do we have to analyze “the worst case scenario”? = Not really

C. Court says Publication of an EIS, both in draft and final form, also serves a larger informational role

1. It gives the public assurance that the agency “has indeed considered the envi. Concerns in its decisionmaking process

2. More siginificantly, provides a springboard for public comment

D. Reasoning: USSC says that agency did take a “hard look” and need to do this, but

1. As long as possible sign. Effects adequately ID and evaluated, the agency is not constrained by NEPA from deciding that other values outweigh the environmental costs

a. can still approve an action even if has signif. Affects

2. NEPA itself does not mandate particular results, but simply prescribes the necessary process

3. Other statutes (States) might limit action, but not NEPA 

4. Part III - “worst case analysis” was requried at one time by CEQ, but 

a. those regs have been amended and;

b. NEPA itself does not mandate that uncertainty in predicting env. Harms be addressed exclusively in this manner
Ch. 2 – IV. – B. Alternative Considerations
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IX. General – the inclusion and analysis of alternatives to proposed action is a critical part of EIS

A. CEQ regs require that all “Reasonable alternatives” be considered, or at least a reasonable number covering the full spectrum of alternatives 

1. and an agency must always analyze a “no-action” alternative and reasonable alternatives not within the jurisdiction of the lead agency

B. Extent of Consideration: from J. outline

1. The CEQ indicated that each alternative should receive substantially the same degree of analysis devoted to the proposed action

2. But eh DC Cir. (in NRDC v. Morton case) required only information sufficient to permit a reasoned choice of alternatives

3. If you don’t have enough information with respect to a particular alternative, you need only summarize the existing credible scientific evidence and evaluate the impats based  upon generally accepted theoretical approaches to the issues

C. Generally, agencies have to consider effects that are beyone their jurisd. to control

1. For federal projects, clearly

2. For private projects requiring a federal permit, the “federalization” cases may be a limiting factor, either directly (in the case of §404 permits) or by analogy.

a. If the entire project is not federalized, the scope of the NEPA documents, including the EIS may be limited to the impacts of the specific activity requiring the permit

D. From case law (9th Cir.)– “the discussion of alternatives in an EIS statement is subject to a construction of reasonableness”
1. An EIS is rendered inadequate by the existence of a viable, but unexamined alternative

E. Reasoning in relation to Methow Valley case: why did not really satisfy “alternatives” requirements

1. ( puts forth evidence suggesting others sites may be well suited for the type of recreational develp. Envisioned

2. Agency has no obligation to this individual developer, so OK even if alternative would be with another developer in another area that would still be OK and satisfy purpose of action – to provide recreational skiing for WA residents and other people

3. Expansion of existing ski areas would be less env. Impact so alternative should have been looked at

F. courts said going to apply the “Rule of Reason” here – 

1. at some level this is reasonable here b/c do we really want analysis for analysis’ sake?

G. Forest Service example – the Forest Service doesn’t have to consider alternatives not related to the purpose of the project, but here the purpose is presumably to increase the availability of winter sports

X. the Statute – pg. 1379 or §1502.14 see (a) – (f)

A. (a) “shall: rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives which were eliminated from detailed study, briefly discuss the reasons for their having been eliminated.”

B. (b) shall “devote substantial treatment to each alternative considered in detail including the proposed action so that reviewers may evaluate their comparative merits

C. (c) shall “Include reasonable alternatives not within the jurisdiction of the lead agency.”

D. (d) shall “Include the alternative of no action.”

Ch. 2. – IV. – C. Mitigation

XI. Roberston v. Methow Valley Cit. Counc. (USSC, 1989) = NEPA does not require specific, detailed mitigation plans at the time of action

A. Purpose of this consideration = consideration of mitigation measures, particularly there ease and costs, assists in analyzing what the real environmental impacts of an action are.

B. J.  says main thing is = There simply is not a requirement under NEPA that agencies have substantive mitigation plans, they just need to talk about it in a somewhat thorough way
1. Or put another way – mitigation does not need to be specific and detailed at the time the action taken

2. Thorough a complete, detailed discussion of mitigation measures at this stage is not necessary

3. In an EIS Do not have to require they be adopted as well

4. J.-We do not know for certain whether agencies have th authority to require that mitigation steps be taken as a condition of permit issuance

C. **But (J. outline) see NRDC v. EPA, which held that NEPA does not expand EPA’s substantive power to impose non-water quality based permit conditions in NPDES permits
D. Reasoning:

1. USSC generally aggress with App. Court in principal, but says ‘there is a fundamental distinction, however, between a requirement that mitigation be discussed in sufficient detail to ensure that environmental consequences have been fairly evaluated, on the one hand, and a substantive requirement that a complete mitigation plan be actually formulated and adopted on the other.

XII. J. says you can mitigate your way out of an EIS, but 
A. But needs to be enforceable and 

1. In other words need a high degree of confidence that the mitigation is going to happen

B. Strange dichotomy is that if you want to rely on mitigation measures to avoid an EIS then YES IT IS MANdatory to have an actual mitigation plan
a. On the other hand, as in Methow Valley does not require it 

1. so Let’s assume we don’t have the power to mandate mitigation under NEPA, but it is an option to avoid doing an EIS

C. ROD – record of decision (final paper about what they did and why) – Must include a statement of whether “all practicable means to avoid, or minimize environmental harm” have been adopted and, if not, why not

D. Developer in the back of the mind has to figure if do an EIS probably won’t have to mitigate in the end (balance which is worse mitigate your way out of EIS or do an EIS

1. Developer/applicant is going to pay for the EIS

a. Very expensive usually though

E. so have to show considered mitigation and if didn’t adopt why not

XIII. J. discussion of the proposition that NEPA doesn’t impose any substantive requirements
A. what the Supreme court has said is that what it really requires is procedure

B. imagine 3 categories of statutes

1. ? 

a. don’t have to apply NEPA at all b/c it would be pointless

2. a second categ. At the other extreme – if an Agency makes a policy that makes sense then it can approve it” e.g – “the agency shall not build a road unless the agency finds it in the public interest.”

a. in this case the agency has all the power to approve all it needs

3. in between statute – just says “if the following factors are met, the agency “may” decide to build a road

a. but not clear that that must or not

C. the Corps and EPA discussion = they say “may” gives them power

1. the Corps thinks it can deny a permit, even if not related to water effects, but just on whether if in public interest

2. EPA also takes this stance, e.g. of a windsurfer area that is flocked to for windsurfing and a pulp mill not having an effluent problem, but just the sight of it is offensive to all those. = EPA would say can deny permit just b/c offensive to a lot of people = in public interest

a. b/c §402 and 404 says “if the following things apply, the EPA “may issue a permit” 

b. the “MAY” gives them this, they don’t have to issue permit, even if would fall within guidelines for effluent etc.

3. all the courts have backed this up so it is the way it is

Ch. 2 – V. State Environmental Policy Acts

Ch. 2 – VI. The Effects of NEPA

A. NEPA has not been construed as requiring consideration of environmental risk allocation and values associated with risk aversion, nor has it been construed as requiring an analysis of the value derived from holding and supporting a certain environmental philosophy

Chapter 8 – Protection of Particular Natural Resources

I. the ESA of 1973

A. Protects both endangered and threatened species

B. J. wants to talk about Commerce Clause here for a moment = §9 (takings) has been most contentious section in ESA

1. Gibbs case has most significant legal analysis = case said was that. at least in situations where the ESA is regulating people in economic activities, it is legal (not unconstitut.)

2. So there are significant legal concerns of whether or not can regulate private parties (b/c use commerce clause to give ESA legality)

3. In wetlands realm we often regulate private parties

II. §4 – Jurisdiction

A. generally assigns responsibility for implementing the Act generally to 2 agencies

1. Dept. of Interior – delegates to FWS

2. Dept. of commerce  - delegates to NOAA fisheries

B. Listing = main question, should it be or is the species listed?

1. endangered = Respective secretaries are to list species if it is “in danger of extinction throughout all or a significant portion of its range.”

2. Threatened = likely to soon qualify as endangered throughout all or sign. Portion of range

3. Can also be listed as subspecies level

a. The defini. Of “species” specifically includes “ distinct population segments”

b. The DPS policy further elaborates this idea by speaking in terms of ‘discrete” and “significant” populations

4. 5 factors to be considered = listing only supposed to occur if the threat or endangerment is caused by one or more of these 5 listed factors:

a. impacts on the speicies’ habitat

b. overuse of species, such as by hunting, fishing

c. disease or predation

d. the inadequacy of existing regulations; or 

e. any other factor affecting its continued existence

5. this list, for all practical purposes seem to be all inclusive
C. basically must use “best available science”

D. (J. outline) Once a species qualifies as wither endangered or threatened, the Secret.  of Int. is to designated its critical habitat.

1. Secret. is allowed to take economics into account in the designation process, UNLESS, he/she determines that the decision to exclue any areas based upon econ. Concerns would result in extinction

2. Note- Secret. has a lot of discretion, but also supposed to make all decision based on science
E. There are two primary protection mechanisms built into the ESA

1. Section 7’s consultation requirements and 

2. Section 9’s prohibition on “takings”

F. ESA concerned with rebuilding species so won’t become extinct not just preserving what there now

G. What is a species and what is endangered? = amazingly 33 years later we still don’t really know

1. It has all been narrative and deference

H. Note 2 – problem is that “they reflect the degree of protectiveness desired = can frame to be more protective or less = no bright lines
I. Note 5 - Another interesting question is to what extent do we take conservation efforts into account?  Do we just trust state’s plans to avoid listing for example?

1. In general, courts have upheld listing agencies’ reliance on legally binding regulations requiring conservation efforts

2. Need to take into account that they are actually real and will achieve what they are intended to achieve

III. Defenders of Wildlife v. Norton (9th Cir. App.,, 2001) = Extinction or endangered in “A significant portion of its Range” – what does that mean?

A. Facts

1. Flat Tailed Horned lizard was proposed to be listed b/c of substantial habitat loss on private land and Norton removed

2. Norton argued that a lot of lizard habitat in the whole of US so not in danger if a part of range is destroyed

a. =assumes that a species is in danger of extinction in “a significant portion of its range” only if it is in danger of extinction everywhere
3. Defenders argue that the destruction of habitat on private land would likely result in its extinction in the foreseeable future throughout a significant portion of its territory

B. Court says based on legisl. History could list as threatened or remove altogether from list in an area where the poplulation is healthy and keep on list in others

1. possibility of listing local populations even if there are healthy populations elsewhere

C. definitely a debate about how much courts should rely on legislative history?

D. 2 questions

1. question is how much discretion do the agencies have?

2. How much should courts defer to legislative history in determining…?

E. Court holds = the Secretary necessarily has a wide degree of discretion in delineating “a significant portion of its range,” since the term is not defined in the statute, BUT where, as here, it is on the record apparent that the area in which the lizard is expected to survive is much smaller than its historical range, the Secretary must at least explain her conclusion that the area in which the species can no longer live is not a “significant portion of its range”
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IV. National Assoc. of Homebuilders v. Norton (9th Cir. Ap., 2003) = a statutory interpretation case regarding DPS (probably not on test)
A. Issue: Whether the FWS violated its DPS Policy by finding that the AZ pygmy owls are a discrete and significant population?

B. Facts:

1. Pygmy owl in AZ said to be discrete from the Northwestern Mexico pygmy owls b/c they are “delimited by international boundaries” and ‘the status of the species in AZ is different from that in Sonora, Mexico

2. Homebuilders argue that FWS violated the DPS policy by designating the AZ pygmy owls as a DPS

C. Skidmore deference– this is an interpretation of a statutory term that has been announced informally by the agency (so not that much weight given to agency interpretation)

1. So question is really how much deference

2. This was not an interpretation that really has the force of law so if either an envir. Group or building advocate wants to argue that this is not a persuasive interpretation of the statute, they can certainly make that argument

a. “Hey courts should not defer to this”

D. Court finds 1st - The FWS did not arbitrarily and capriciously find that the AZ pygmy owl population is Discrete

1. Under policy – a population is discrete if :

a. (1) “it is markedly separated from other populations of the same taxon as a consequence of physical, physiological, ecological, or behavioral factors” or

b. (2) “it is delimited by international governmental boundaries within which differences in control of exploitation, management of habitat, conservation status, or regulatory mechanisms exist that are siginif. In light of section 4(a)(1)(D) of the Act”

2. the court says the FWS finding that AZ owls discrete from Mexico owls  is a case that is exactly the type of informed agency discretion to which they must defer so OK here

E. Court finds 2nd – The FWS has not Demonstrated a Rational Basis in the Listing Rule for its finding that the AZ Pygmy Owl population is Significant to it Taxon
1. FWS determines the “significance” of the discrete population by considering the 4 factors:

2. In the Listing Rule, the FWS found that the discrete population of AZ pygmy owls is “significant” b/c = “should the loss of either the AZ or Texas populations occur, the remaining population would not fill the resulting gap as a remaining population would not be genetically or morphologically identical, and would require different habitat parameters.  Loss of either population also would decrease genetic variability of the taxon

3. The court defers to FWS’ interpretation of a “gap at the end of the fence” b/c it is not clearly erroneous, but on on “Whether the gap would be significant”

F. Whether the FWS arbitrarily determined that the loss of the discrete AZ pygmy owl population would cause a gap in the range of its taxon and that such a gap would be significant?

1. OK on first part (see above) , but on whether the gap would be “significant” is another matter

G. Reasoning:

1. Reduce Genetic variability of taxon - Nowhere in the listing Rule does the FWS mention the existence of any genetic differences btwn the AZ and NW Mexico owls so cannot defer to that idea/conclusion

2. Reduce the current range of taxon – FWS found only a “small percentage” of the total range of the western pygmy owls.  It did not find that loss of this part of range would substantially curtail the range

a. Nor did the Agency find that the loss of the remaining 20-40 individuals would significantly curtail the western pygmy owls range

3. reduce the Historic range of taxon- while the AZ range might possibly be significant to its taxon’s historic range despite its existence as a stable populatioin at the periphery of the range, the FWS did not articulate a resoned basis in the Listing Rule as to why that is so…

4. Extirpation of the Western Pygmy Owl from the US - Under the DPS Policy , the FWS must find that a discrete population is significant to its taxon as a whole, not to the US

H. Final holding -  Conclude, “therefore, that the FWS did not articulate a rational basis in the Listing Rule for its finding that  the discrete Pygmy Owl population is significant to its taxon as a whole under either the second or 4th (being = “differs markedly from other populations of the speicies in genetic characteristic) significance factor

I. When making this determination (DPS is a policy not a strict statute)

1. must find discreteness first and

2. if find discreteness then there are the several other reasons above for finding significance

Ch. 8 -  ? - - 2. Critical Habitat

V. Critical habitat general

A. Defined – includes those areas occupied by the species at the time of listing that provide “those physical or biological features 

1. (I) essential to the conservation of the species and 

2. (II) which require special management consideration for protection”

3. Thus, only areas “essential to (or for) the conservation of the species” can be critical habitat

B. “Conservation” is defined – it means to do what is necessary “to bring any endangered species or threatened species to the point at which the (protections of the ESA) are no longer necessary” 16 USC §1532(3)

1. In other words, to conserve the species means not just to preserve the species from extinction, but to bring it to the point at which it is no longer likely to become endangered in the foreseeable future absent the protections of the Act.

2. A recovery function here, don’t want to just avoid jeopardy but promote recovery

C. other considerations = After determining what ares are necessary for conservation of a species, the FWS and NMFS are also to consider:

1. The economic impact

2. The impact on national security

3. And other relevant impact, of specifying any particular area as critical habitat

D. So then those agencies may exclude areas from critical habitat if the benefits of exclusion outweigh the benefits of inclusion, so long as exclusion will not result in the extinction of the species
E. More resources necessary for critical habitat process

F. §4 – requires a designation of critical habitat “to the maximum extent prudent and determinable.”

1. Relying on this, the FWS, in particular has refused to designate critical habitat in a number of cases, arguing that designating critical habitat simply would not increase any protection for the species that does not automatically accrue from its being a listed species

G. Section 7 only protects against federal govt. action, not private or state action that harm endangered species or their habitat

H. Recovery

Ch. 8 – C. Section 7 of ESA

VI. Section 7 General

A. 3 step approach in federal decision making process. NEPA like. Federal actions that may affect End. or Threat. Species (ask what portions are federalized and subject to §7?)

1. Ask relevant service (FWS or NOAA) whether any endangered or threatened species are likely to be present in affected area.

2. If yes, prepare a biological assessment to determine whether the species are likely to be affected by the action. (note this may be part of the NEPA documents (EA or EIS)

a. also note – sometimes entities want a BA to be done b/c is easier to meet reqs. and then get OK for action

3. If Bio Assess determines a likely effect, then there must be a formal consultation with the relevant service which will produce a Bio Opinion.  

B. There is a substantive req. at the end of this road: 

1. If BiOp determines action would jeopardize the species, or destroy or adversely modify critical habitat, then can’t proceed without mitigation to minimize adverse impacts.

2. The action agency has an independent duty to comply with these substantive reqs.

C. What’s the test for finding jeopardy? If action could reasonably be expected. directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of the listed species.”
a. J. says Unclear as to what this means

D. of the ESA imposes 3 different sets of obligations on federal agencies
1. Utilize their authorities in furtherance of the purposes of this chapter carrying out programs for the conservation for (listed) species”

2. 2nd to consult with the FWS or NMFS if their actions are likely to affect listed species

3. is to insure that their actions are not “likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse modification of [critical] habitat…”

E. The Affirmative obligation

1. By its terms §7(a)(1) impose an affirmative obligation on all agencies to carry out programs for the conservation of the listed species by utilizing their existing authorities in furtherance of the ESA

2. In practice, agencies have all but ignored section 7a1’s mandate

3. In other words, if an action to conserve a species would interfere at all with their primary goals, they need not take the action to conserve a species

4. Courts have recognized the statutory obligation, but in light of its general language the courts have held that how agencies fulfill that mandate is subject to their discretion, which is subject only to arbitrary and capricious review

F. Carson-Truckee Water conservancy dist. V. Clark is most cited case under §7(a)(1)

G. Many commentators have characterized 7a1 in practice as an “agency shield”

VII. Thomas v. Peterson (9th Cir. App., 1985)

A. Facts : πs sought to enjoin construction of timber road in a former National forest roadless area

1. Dist. Ct. granted summary judg. In favor of (
B. Holding-this court concludes – the ESA requires the forest service to prepare a biological assessment to determine whether the road and timber sales that the road is designed to facilitate are likely to affect the endangered Rocky Mt. Gray Wolf, and construction of the road should be enjoined pending compliance with the ESA

C. Reasoning:

1. The Forest service didn’t prepare such an assemssment prior to the decision to build the road.  = without a BA, it cannot be determined whether the proposed project will result in a violation of the ESA’s substantive provisions

a. A failure to prepare a biological assessment for a project in an area in which it has been determined that an endangered species

2. Case law supports = absent “unusual circumstances,” an injunction is appropriate remedy for a violation of NEPA’s procedural reqs.  See no reason the same shouldn’t apply to the ESA

3. If anything, the strict substantive provisions of the ESA, justify MORE stringent enforcement of its procedural requirements, b/c  the procedural reqs. are designed to ensure compliance with the substantive provsions

a. If a project is allowed to proceed w/out substantial compliance with those procedual reqs. there can be no assurance that a violation of the ESA’s substantive provisons will not result

D. Note that the 2 agency’s don’t really get involved until the BA stage

1. So by the forest service not doing a BA they have basically cut the public out and the services out

VIII. Newton County wildlife Assoc. v. Rogers (8th, Cir., 1998)

A. Purpose of suit – sued the US Forest Service and four of its employees to enjoin or set aside four timber in the Ozark National forest

B. We are here in a situation where under the threshold for 

C. Reasoning:

1. Forest Service did a detailed biological “evaluation” fore each sale and There was an actual finding here of “no effect” 

a. A finding of “no effect”, obviates the need for consultation with the FWS

D. If doing the informal consultation then 
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IX. Lane County Audobon society v. Jamison (9th cir. App., 1992)

A. Facts:

1. In 1989 USFWS proposed listing northern spotted owl as a threatened species under the ESA

2. The BLM agency developed the Jamison Strategy

3. In the strategy, the BLM essentially sets forth the criteria for selection of land for logging in the millions of acres administered by the BLM in WA, OR, and CA (BLM described the Jamison strategy

B. idea is that if you have a regional strategy, then (can be a question of do they have a regional plan and when will they and will a lawsuit lie) and if the impacts of the local plans can’t be seen in perspective unless you have a regional plan, it is an Agency action and therefore

C. so idea is should consultation be geared towards individual sales or the whole plan?

D. In sum, neither the underlying TMPs nor the Jamison “interim management strategy” has ever been submitted to FWS for consultation pursuant to the mandate of the ESA.  Accordingly, the individual sales cannot go forward unil the consultation process is complete on the underlying plans which the BLM uses to drive their development.

E. Last note - ?? (one small wrinkle of increased complexity – otherwise Peterson may seem too straight forward)

1. Pg. 622 #3 (a little oversimplified) see 619 = in the end the action agency has an obligation to make its own determination if action will cause jeopardy

2. Could cut both ways

**The Biological Opinion is not a dispositive step, but weight given

· Ultimately it is for the action agency that determines for itself whether the action will jeopardize the species or have an adverse effect on critical habitat.

3. The BO really is, technically speaking, only informational, it is not legally dispositive of its own weight

4. Have said #1, it is very difficult for an action agency to do anything different than the expert agency (FWS or DOI) says or finds = highly likely for a court to find the action agency arbitrary and capricious if acting not in accordance with expert agency BO
5. So in practicality – the expert agency’s determinations are legally dispositive in most cases

X. the Substantive Requirements pg. 631

A. Section 7(a)(2) prohibits federal agencies from taking any action if it is “likely to jeopardize the continued existence of any [listed species] or result in the destruction of or adverse modification of [critical habitat].”

1. Prong 1 = The act does not define “jeopardize the continued existence”, but the service regulations do: = “Jeopardize the continued existence of” means to engage in an action that reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of that species.

B. “Survival” is really key term here, b/c if going to threaten survival it is obviously going to it will affect the recovery 

C. What does “reduce appreciably” mean?

1. Here we have the same lack of legal distinction

D. b/c the action agency normally relies on the BO that results from the consultation, much of the litigation challenging an action agency’s decision is actually an attack on the adequacy of the BO

E. Prong 2 – the agency action not “result in the destruction of or adverse modification of [critical habitat] – also is not amplified in the statute, but the services regulations define :

1. Destruction or adverse modification means = a direct or indirect alteration that appreciably diminishes the value of critical habitat for both the survival and recovery of a listed species.  Such alterations include, but are not limited to, alteration adversely modifying any of those physical or biological features that were the basis for determining the habitat to be critical

Jim’s notes

Consultation, § 7, § 9

· Lane Co. Audubon Society v. Jamison
· Challengers sue for consultation on the “Jamison Strategy”

· BLM – case by case consultation but not strategy 

· Similar to Kleppe in NEPA (regional plan)

· Court

· Like the Timber Management Plans (TMP’s), it establishes total annual allowable harvests. The impact of each individual sale on owl habitat cannot be measured without reference to the management criteria established in the TMP’s and the Jamison Strategy.

· Since the Jamison Strategy influences and informs the individual sales, the overall strategy need be considered.

· § 7 specifically provides that a federal agency (the “action” agency) shall “in consultation with... the secretary insure that any action authorized, funded or carried out by such agency...is not likely to jeopardize the continued existence of any endangered species or threatened species.

XI. Gifford Pinchot Task Force v. US (9th Cir. 2004)

A. Facts:

1. As assortment of env. Orgs. Challenge 6 BOs issued by the FWS pursuant to the ESA

2. The BiOps in question allowed for timber harvests in specified Northwest forests and also authorized incidental “takes” of the Northern spotted Owl, a threatened species under the ESA

·  Destruction or adverse modification – recovery is part of this
· Effects of critical habitat

· Under regs the definition of “adverse modification” is unlawful

· Too limiting requires significant impacts w/r/t survival and recovery

· Challengers insist that the statute contemplates recovery
· Gould

· Rule is flawed because recovery is contemplated and not just jeopardy

· The rule is too narrow

· To define “destruction or adverse modification” of critical habitat to occur only when there is appreciable diminishment of the value of the critical habitat for both survival and conservation fails to provide protection of habitat when necessary only for species’ recovery.

· Non-acquiescence Doctrine

· Why the agency hasn’t promulgate a new rule

· 9th Cir. Cannot effect the national

· Most rulemaking has caveats that challenges to rulemaking must be made w/in x days

· ESA has no such provision – requires ripe claim

XII. Exemptions – God squad

A. There is a relief valve, however modest, in Section 7, where Agencies can seek an exemption for their action/seek approval to go forward w/federal action despite the faxt that the action may result in extinction = Endangered species Committee (the God Squad)
1. Amendment as a response to TVA v. Hill
B. The Application is made to the Secret. of Interior who makes the determin whether:

1. The action agency and applicant have engaged in the required section 7 assessments and consultations in good faith

2. Have made responsible effor to adopt modifications or alternatives that wouls not violate the ESA and

3. Have not made any irreversible or irretrievable commitment of resources after intitiating consultations

4. if the Secret. makes a positive determination, the Secret, is to undertake formal adjudication under the APA

C. Note it is a pretty cumbersome procedure

1. It is formal APA adjudicative procedure

2. The committee is made up of at least 7 members = big guns, cabinet level folks

3. Must vote in person
D. If Secretary of Defense finds an exemption necessary for national security purposes, the committee is required to grant an exemption

E. Only 3 applications have ever made it to the committee and only 1 ever made it and was subject to such mitigation and enhancement measures that the result was supoported by env. Groups

XIII. “Takings” - Section 9 –prohibits the sale, delivery, or transport in interstate or foreign commerce, including the importation into or the export from the US of any endangered species
A. Threatened species get take protection to the extent that agencies write rules under section 4(d)

1. And FWS has said/made agency rules that say that all threatened species get §9 “take” protections

2. NOAA fisheries make a take by take determination if threatened species going to be protected by “take” provisions 

B. What constitutes a “Take” – statutorily defined, but very broad= “to harass, harm, pursue, hunt, shoot, would, kill, trap, capture, or collect, or attempt to engage in such conduct.”

1. Definition raised is whether destruction of habitat upon which an endangered species relies is included within the prohibited acts? – see case below

2. Big issue as to what is “harm”

3. FWS has defined “harm” to include habitat modification that results in actual death or injury

C. J. outline – in Palila, the 9th Cir. Determined that “harm” includes habitat destruction that could result in the extinction of a species, even without a showing of harm to any individual, living member of the species

D. In Sweethome, the SC upheld the FWS rule against a facial challenge.

1. Although various opinions in Sweet Home left the ongoing validity of Palila in some doubt, the 9th Cir. Had indicated its view that Palila is good law

XIV. Babbit v. Sweet Home Chapter of communities for a Great OR (USSC, 1995)

A. Facts: the Secret. has promulgated a regulation that defines the statute’s prohibition on takings include “significant habitat modification or degradation where it actually kills or injures wildlife.”

B. Issue: whether the Secretary exceeded his authority under the Act by promulgating that regulation?

C. Facial Challenge (consequences of): court says that even though don’t think the πs want to hurt the animals, but must assume that their actions will cause harm

D. Π’s 3 arguments

1. Say the Senate deleted language form the bill before enacting it that would explicity would have said destruction or modif. of habitat as a “take”

2. Congress intended the Act’s express authorization for the Fed. gov.t to buy private land in order to prevent habitat degredation to be the exclusive check against habitat modification on private property

3. The Senate added the term”harm” to the definition in a floor amend. w/out debate so court should not interpret the term so expansively

Majority – Chevron part 1 analysis

E. Reasoning: text of Act provides 3 reasons for concluding that the Secret.’s interpret. is reasonable

1. ordinary meaning of the term “harm” supports it = to cause hurt or damage to: injure

a. a reluctance to treat statutory terms as surplusage supports the reasonableness of the Secret.’s interpretation

2. broad purpose of the ESA supports the decision to extend protection against activities that cause the precise harms Congress enacted the statue to avoid

a. as stated in §2 of the act, among its central purposes is “to provide a means whereby the ecosystems upon which endangered species and threatened species depend may be conserved…”

3. the fact that congress in 1982 authorized the Secret. to issue permits for takings that §9(a)(1)(B) would otherwise prohibit, “if such taking is incidental to , and not the purpose of, the carrying out of an otherwise lawful activity,” strongly suggests that Congress understood §9a1B to prohibit indirect as well as deliberate takings

a. why would you need an incidental take provision if only direct takes were considered takes? So Scalia you be quiet

F. We need not decide whether the statutory definition of “take” compels the secretary’s interpretation of “harm”, b/c our conclusions that Congress did not unambiguously manifest its intent to adopt respondent’s view and that the Secret.’s interpret. is reasonable suffice to decide this case.  = Chevron 1

Concurring – O’Conner

G. Reasoning – agreement with the Court is founded on 2 understandings

1. The challenged reg. is limited to significant habitat modification that causes actual, as opposed to hypothetical or speculative, death or injury to identifiable protected animals
a. Destruction of habitat would cause problems with breeding so if actually did this then a take
2. Even setting aside difficult questions of scienter, the regulations application is limited by ordinary principles of proximate causation, which introduce notions of foreseeability

H. in her view – the “harm” regulation applies where significant habitat modification, by impairing essential behaviors, proximately (foreseeably) causes actual death or injury to identifiable animals that are protected under the ESA

I. directed, but incidental take example – go fishing on Columbia trying to take hatchery fish, but catch a wild, listed salmon – 
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Jim’s notes

· § 7 focuses on species while § 9 focuses on individual animals

· Incidental Takes

· § 7(b)(4)

· Incidental take statements for federal projects

· If no jeopardy

· And mitigation steps taken

· § 10(a)(1)(B)

· Private incidental take permits w/ approval of habitat conservation plan (HCP)
· § 9 modification of habitat takings cases just not enforced

· Caselaw seems to support the idea that regulators can be held responsible under ESA

· **test***Courts have routinely held that government action that authorizes private action, which in turn would take an endangered fish or wildlife species, likewise is prohibited by section 9

· Loggerhead Turtle v. County Council of Volusia County
· Failure of county to ban beach driving and beachfront lighting

· Problems w/ 10th amendment 

· Other environmental laws don’t support this idea that the government entity that regulates can be liable. See CERCLA cases where PRP’s assert that government approved the disposal site

Wetlands/§404
· Introduction

· Same as NPDES = Addition of a pollutant, from a point source, into the navigable waters

I. (J. outline) Jurisdiction – Section 404 of the CWQ requires any person seeking to discharge dredged or fill material into a wetland or other water of the US to obtain a permit for the Corps of Engineers

A. What is a water of the US?
1. Wetlands adjacent to truly navigable waters are covered (Riverside Bayview)

2. Isolated Ponds and wetlands are probably not (and definitely not where the basis for jurisdiction hings on the presence of migratory birds). (SWANCC)

3. The lingering questions relate to tributaries, seasonal, and other intermittent streams, and wetlands adjacent thereto (Deaton – sidecasting case)

B. What is an Addition of a Pollutant?

1. The Tulloch rule controversy. National Mining Assoc.

2. Borden Ranch – “deep ripping)

Jamie Saul’s notes for the 2 days

PROTECTION OF WETLANDS – CWA § 404
§ 301(a) – Underlying Provision

· Remember, a person cannot discharge a pollutant without a permit – NPDES or § 404

· Addition of a pollutant has been determined to include dredged or fill material

· Point source, while not specifically including bulldozers etc., courts have all held such earth-moving machinery to be a point source

What is a navigable water?
· Statute defines navigable waters to be waters of the United States

· Corps, 1974 – waters had to be ‘navigable in fact’

· Corps, 1977 – more broad definition, including:

· All waters which are, were, or could be used as navigable waters

· All interstate waters

· All other waters, including wetlands, the use, degradation or destruction of which could affect interstate commerce

· Tributaries to all of the above

· Wetlands adjacent to all of the above

5 categories of waters
33 CFR § 328.3(a)  

a) The term waters of the United States means:
(1) All waters which are currently used, or were used in the past, or may be susceptible to use in interstate or foreign commerce, including all waters which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or destruction of which could affect interstate or foreign commerce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for recreational or other purposes; or

(ii) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or

(iii) Which are used or could be used for industrial purpose by industries in interstate commerce;

(4) All impoundments of waters otherwise defined as waters of the United States under the definition;

(5) Tributaries of waters identified in paragraphs (a) (1) through (4) of this section;

(6) The territorial seas;

(7) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (a) (1) through (6) of this section.

(8) Waters of the United States do not include prior converted cropland. Notwithstanding the determination of an area's status as prior converted cropland by any other Federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.

-Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CWA (other than cooling ponds as defined in 40 CFR 423.11(m) which also meet the criteria of this definition) are not waters of the United States.


II. US v. Riverside Bayview Homes, Inc. 1985 = wetlands adjacent to truly navigable waters are covered
A. Issue: Whether the CWA, together with certain regulations promulgated under its authority by the Army Corps of Engineers, authorizes the Corps to require landowners to obtain permits from the corps before discharging fill material into wetlands adjacent to navigable bodies of water and their tributaries?

B. Reasoning:

1. An agency’s construction of a statute it is charged with enforcing is entitled to deference if it is reasonable and not in conflict with the expressed intent of Congress.

2. Legislative history and underlying policies together support the reasonableness of the Corps’ approach of defining adjacent wetlands as “waters” within the meaning of § 404(a)
· Quoting the Corps

· The landward limit of Federal jurisdiction under § 404 must include any adjacent wetlands that form the border of or are in reasonable proximity to other waters of the United States, as these wetlands are part of this aquatic system.

· The corps has concluded that wetlands may affect the water quality of adjacent lakes, rivers, and streams even when the waters of those bodies do not actually inundate the wetlands.
NOTES:

· There is no mention of commerce clause issues

· Court held that takings concerns never justify a narrower reading for a statute – the remedy for a taking is compensation, not invalidation of the statute

· Court also holds that the definition of wetlands is general – we don’t have to look on a case-by-case basis to see if each wetland is ecologically important

· The logic of Riverside is like that of Bosma: both wetlands and some groundwater are protected under CWA because they are hydrologically connected to, and affect, surface waters

****Riverside dealt with adjacent wetlands; SWANCC dealt with isolated waters

· Isolated waters – term not in the statute or regs

· Prior to SWANCC category three waters were presumed to affect interstate commerce


(3) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or destruction of which could affect interstate or foreign commerce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for recreational or other purposes; or

(ii) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or

(iii) Which are used or could be used for industrial purpose by industries in interstate commerce;

III. SWANCC 
· Petitioner owned an abandoned mining site that contained several ponds, not connected to any navigable waters, which had been visited by migrating birds

· (this water is a ‘category 3’ water – isolated water, the use, degradation of destruction of which might affect interstate commerce)

· Corps advised petitioner that a § 404 permit was necessary

· Corps acted based on its Migratory Bird Rule and other regs defining navigable waters:

· 1974 regs relied on the water’s ability to be used in interstate commerce

· 1977 regs included the waters use, degradation or destruction of which could affect interstate commerce

· 1986 Migratory Bird rule: waters which are or would be used by migratory birds are protected, as are waters which are habitat for endangered species

· Court held this rule was beyond the scope of the CWA:

· The term is ambiguous – the court has said so in Riverside

· Congress intended to preserve state power over water and land regulation (this is the first time the court said this was important for a jurisdictional analysis)

· Riverside Bayview dealt with adjacent wetlands – hydrologic connection (‘substantial nexus between the wetland and the navigable water’) not present here

·  Congressional did not acquiescence to the new 1977 Corps rule (congress failed to pass a law that would have narrowed the Corps definition back to navigability in fact) – and the Corps’ 1974 rule presented an appropriate interpretation instead

· When an agency’s interpretation of a statute lies at the outer reaches of congressional authority, courts must find a clear indication that congress intended that result

· The statute is clear – the term ‘navigable’ indicates that congress intended to extend jurisdiction to waters that were or had been navigable in fact or could be so made

· Dissent thinks the rule is reasonable interpretation:

· Leg history indicates that congress intended the CWA to be extended to the ‘fullest extent of its constitutional authority’

· Congress purposefully left the word ‘navigable’ out of the definition

· Congress clearly acquiesced to the 1977 

NOTES:

· Court thinks the language is clear that it does not extend to isolated waters (but ambiguous as applied to adjacent wetlands, as held in Riverside!  The only time the Court has held the same statutory language to be both ambiguous and clear, as applied…)

· The court wants ‘navigable waters’ to mean something in reality – the definition in the CWA does not mean that 

Constitutionality questions of SWANCC: Commerce Clause
· Majority: there is a disconnect between the purpose of the regulation (based on migratory birds, which may, but not necessarily, have a ‘substantial economic effect’ on interstate commerce) and the terms of the CWA, which covers ‘waters of the United States.’

· Also would require the court to determine what activity precisely is causing the economic impact on interstate commerce

· Post-Lopez: ‘substantial effects on I.C.’ are not enough; we must look to whether the regulated actor is involved in economic activity

· Dissent: this is economic activity – navigable waters
What Waters are still regulated after SWANCC?

· The only clear holding in SWANCC is that the Migratory Bird rule is invalid – the narrowest spin on SWANCC is that the mere presence of Migratory Birds is not enough for CWA jurisdiction

· The court seems to imply that we must look for a ‘substantial nexus’ with a navigable water

· All of the post-SWANCC litigation has focused on tributaries, and wetlands adjacent to tributaries

· What types of connections with navigable waters will allow jurisdiction?

· Hydrologic connections – obviously apply

· Biologic connections – serves as habitat for animals who also use the navigable water

· Filtering connection – wetland serves to filter pollutants which otherwise end up in the navigable river

· Most circuits have given SWANCC a narrow interpretation – but the 5th has held that only those waters adjacent to navigable-in-fact waters are covered

Jim’s notes again
· Questions the impact Lopez/Morrison has on environmental statutes

· Stevens dissent

· Aggregate effect – Wickard allows commerce power

· Regulating construction of a landfill – economic

· Post SWANNC litigation focuses on tributaries and wetlands adjacent to tributaries. See Deaton
· IV. US v. Deaton – Good case for dealing with multiple deference doctrines
· Congress’s power over the channels of interstate commerce, unlike its power to regulate activities with a substantial relation to interstate commerce, reaches beyond the regulation of activities that are purely economic in nature.

· See, e.g. Camminetti (upholding Mann Act)

· The power over navigable waters also carries with it the authority to regulate nonnavigable waters when that regulation is necessary to achieve Congressional goals in protecting navigable waters.
· Courts are unanimous in assessing non-natural waters as still waters of the US

· SWANCC stressed that they were “isolated” not that they weren’t natural

· Setting aside constitutional issue does Chevron apply

Deaton

· Landowner discharges fill material into a ditch/wetland, which flows through a series of culverts and tributaries into a navigable river – without a § 404 permit

· Deatons argue that the Corps’ authority does not extend to the ditch, and if it does, the CWA goes beyond the reach of congressional power under the Commerce Clause

· Court finds that the Corps is within its authority:

· The Commerce Clause allows the Corps’ interpretation:

· We are under ‘category 1’ of congress’ commerce clause power – channels of interstate commerce.  (no need for purely economic actions, as in Lopez) Congress can regulate the flow of commerce, as well as those actions that are ‘injurious’ to interstate commerce.
· Because harm to tributaries can flow downstream into the navigable river, the Corps can regulate the tributaries

· Court then does a combined Chevron/Seminole Rock analysis to see if the Corps’ regulation is reasonable:

· Step 1: Is the statute ambiguous?  Yes:

· Riverside Bayview held that congress sought an expansive reading of ‘navigable waters’

· But the statute does not give us clarity as to how far the jurisdiction extends

· Step 2: Is the regulation ambiguous? Yes:

· Regulation says ‘tributaries’ – Corps contends this means all tributaries

· 2 different dictionaries give 2 different meanings – there is ambiguity

· Step 3: Is the Corps’ interpretation of its regulation ‘plainly erroneous?’ No:

· The Corps’ long-standing definition indicates that jurisdiction extends to ‘all tributaries of navigable waters,’

· The Corps definition gets Seminole Rock deference

· Step 4: Is the interpretation of the statute reasonable? Yes:

· SWANCC held that congress’ general intent is to exercise power over navigable waters

· The Corps’ interpretation doesn’t have to be the only possible interpretation of the statute, only that it is a reasonable interpretation
· Chevron part II

· In Riverside Bayview the Supreme Court concluded that the Corps regulation extending jurisdiction to adjacent wetlands was a reasonable interpretation in part because of what SWANCC described as “the significant nexus between the wetlands and ‘navigable waters.’”

· The Corps argues, with supporting evidence, that discharges into nonnavigable tributaries and adjacent wetlands have a substantial effect on water quality in navigable waters.

Addition of a Pollutant under § 404

Statutory Definition

· The statute includes ‘rock, sand, cellar dirt’ etc.

· § 404 has been applied specifically to dredged material and fill material

· Dredge and Fill permits

· Most cases have focused on the ‘addition’ question, and not the ‘material’ question so much of whether it is a pollutant or not

Evolution of the Definition of ‘addition’

· Avoyelles Sportsmen: mechanized leveling, including movement from a high spot to a low spot in the wetland is covered

· 1986 Corps regs: excepts incidental fallback - de minimis discharges of fill material 

· Save our Community v. US EPA
· Pumping water out without adding a pollutant is not violation of CWA – NO Addition

· Tulloch Case
· Developer wants to drain 700 acre wetlands

· Corps denies permit

· Developer tries to build drainage ditch and ponds w/out any fallback in dredging 

· Corps gets sued

· Settles by writing rule that narrowed incidental fallback exception

· Tulloch beat the system

· Creates the Tulloch rule

· Tulloch: Corps settled a case with enviro groups, and agreed to remove the incidental fallback exception.

· Tulloch Rule: Corps defined ‘discharge of dredged material’ to mean any addition, including any redeposit, of dredged material, including excavated material, into waters of the United States…’

· Corps was concerned with people draining wetlands – this is technically not an ‘addition of a pollutant,’ but when dirt falls into the drained wetland (‘incidental fallback’) they exert authority

Natl Mining Assn

· Plaintiffs brought a facial challenge to the Tulloch Rule; because the fallback is returned to exactly the same place from where it was taken – this is not an ‘addition’

· Court found that it went too far:

· While the statute doesn’t define ‘addition,’ it can’t cover circumstances like this case where there is minimal incidental fallback

· ***The Corps could draw a line that includes some amounts of fallback or redeposit, but not all incidental fallback – this exceeds its statutory authority

· The Corps must make a reasonable attempt to define the boundaries

· For only the second time ever, an agency loses a case at step 2 of Chevron

· National Mining Assoc. v. US Army Corps of Engineers
· The Tulloch rule does have its own de minimis exception, but it is framed in terms of the Act’s overall goals. A permit is not required for “any incidental addition, including redeposit, of dredged material associated with any activity that does not have or would not have the effect of destroying or degrading an area of waters of the US.”

In 1993, the U.S. Army Corps of Engineers (Corps) promulgated a regulation ruling that incidental fallback that accompanies dredging is subject to the Clean Water Act's (CWA) permitting provision for "discharge" of dredged or fill material. The American Mining Congress and other trade associations challenged the 1993 regulation which was known as the Tulloch Rule.1 The federal district court hearing the case held that the rule exceeded the Corps' scope of authority and therefore was invalid. The Corps appealed the decision and in 1998, the U.S. Court of Appeals for the District of Columbia affirmed the decision holding that the Tulloch Rule exceeded the Corps' authority to regulate any "addition" of a pollutant to navigable waters under the CWA and enjoined the Corps and EPA from applying the rule.2 
 Background 

Section 404 of the CWA authorizes the Corps to issue permits, after notice and public hearing, "for the discharge of dredged or fill material into the navigable waters at specified disposal sites."3 For the purposes of the CWA, "navigable waters" has been construed to include wetlands.
The Tulloch Rule 

Specifically, this rule redefined "discharge of dredged material" to include "any addition, including any redeposit, of dredged material, including excavated material, into waters of the United States which is incidental to any activity, including mechanized landclearing, ditching, channelization, or other excavation." Additionally, EPA promulgated a parallel rule redefining "discharge." 
  

The Tulloch Rule covered all discharges, subject to the limited exception for de minimis discharges that the Corps was convinced (i.e. burden is on the landowner) would not have the effect of "destroying or degrading an area of waters of the United States," whereas the 1986 rule exempted de minimis soil movement. In promulgating this rule the Corps "emphasized that the threshold of adverse effects for the de minimis exception is a very low one."  Additionally, in the preamble to the Tulloch Rule the Corps stated "it is virtually impossible to conduct mechanized landclearing, ditching, channelization or excavation in waters of the United States without causing incidental redeposition of dredged material (however small or temporary) in the process."  

The Tulloch Rule altered the preexisting regulatory framework by removing the de minimis exception and by adding coverage of incidental fallback. 
  

National Mining et al. 

The Federal Appellate Court ruled the Tulloch Rule exceeded the Corps' authority under the Clean Water Act to regulate any "addition" of pollutant to navigable waters. The Court stated: 

Reasoning:

-the straightforward statutory term "addition" cannot reasonably be said to encompass the situation in which material is removed from the waters of the United States and a small portion of it happens to fall back. Because incidental fallback represents a net withdrawal, not an addition, of material, it cannot be a discharge.18 
  

-Additionally, stating the Tulloch Rule's "overriding purpose appears to be to expand the Corps' permitting authority to encompass incidental fallback and, as a result, a wide range of activities that cannot remotely be said to "add" anything to the waters of the United States," the Court held that by asserting jurisdiction over "any redeposit," including incidental fallback the Tulloch Rule "outruns the Corps' statutory authority."19 

Conclusion 

In reaching its decision, the Court of Appeals specifically noted the narrowness of its holding. "We do not hold that the Corps may not legally regulate some forms of redeposit under its [Section] 404 permitting authority. We hold only that by asserting jurisdiction over 'any redeposit,' including incidental fallback, the Tulloch Rule outruns the Corps' statutory authority. Since the Act sets out no bright line between incidental fallback on the one hand and regulable redeposits on the other, a reasoned attempt by the agencies to draw such a line would merit considerable deference."20 
Thursday, November 3, 2005

I. Natl. Mining Assn. v. US Army Corps (DC cir. ,1998)

A. yesterday discussed how agency lost at step 2 of Chevron

B. Is the agency proceeding in bad faith if they are really using the minimal fallback as a pretext doesn’t take it at its word

1. Strange thing about Tulloch rule, Agency said don’t really care about minor discharge or fall back (normally that is what would care about), but are really concerned about ditching, digging ditches to drain wetlands

2. DC cir. Said that agency doesn’t get jurisdiction b/c of this incidental fallback

a. Said here Agency doesn’t really care about the fallback

b. But here the fallback is a pre-text to regulate everything else

c. The agency admitted that they don’t really care about the fallback and this isn’t a reasonable line of reasoning at all

C. one way is that will ?????? where the limited fallback has de minimis affects

D. EPA came out with rule in 1999 saying that they will look at fallback, but will look at case-by-case basis

1. But said that under this, still think that Mr. Tulloch’s case would be covered

E. note 4 – Deaton case
1. “sidecasting” – Deaton’s argued that the word “addition” means plain meaning = something added

2. “contrary to what the Deaton’s suggest, the statute does not prohibit the addition of material; it prohibits “the addtion of any pollutant”

3. Once it was removed, the material became “dredge spoil”, a statutory pollutant and a type of material that up until then was not persent on the Deaton’s property

F. note 2 – after nat. mining case, the Corps and EPA undertook a rulemaking to address the court’s injunction against enforcing Tulloch

1. result was to exempt incidental fallback from def. of discharge, but added a new paragraph

a. “the Corps and EPA regard the use of mechanized earth moving equip. to conduct landclearing, ditching, channelization, in stream mining or other earth moving activity in waters of the US as resulting in a discharge of dredged material unless project-specific evidence shows that the activity results in incidental fallback.”

G. note 5 – 9th Cir. Borden Ranch Partnership v. US Army Corps (9th Cir.. 2001) = “deep ripping”

1. Deep ripping(5-7 foot prongs used like tilling) in fields to get through clay layer so wetlands will dissipate and he can grow grapes

2. 9th cir. Used Deaton logic saying that the protective layer of soil was intact, holding the wetland in place

a. afterwards the soil was wrenched up, moved around, and redeposited somewhere else, so no meaningful distinction

3. went to USSC and went 4 to 4 b/c justice Kennedy recused himself, so 9th Cir. Ruled

4. ****you can bet that Pacific legal foundation looking for someone else to bring this issue and pretty sure that can get votes and would overturn Deaton, Borden ranch, etc.

a. anything that doesn’t add something form outside would not be covered by CWA = the ramifications are great!

H. points out one more time that jurisdictional provision in 404 and 402 are the same

1. if one reads mikosuki to say that any addition of pollutants from same water body is not covered then see that could apply that to 404

2. US doesn’t agree that 404 and 402 are the same, they say they are different

3. Can the government say that addition of pollutant from the outside world has to be in NPDES realm, but not in CWA realm?

4. Now think of unitary waters theory – if take to extreme then need waters from outside the US to be something outside of unitary waters

I. J. says he may be being a little simplistic b/c when doing deep ripping you are going to get some material/dirt from outside of wetland that comes in (chances are very good)

404 Permits

I. Nation wide permits

A. Generally 2 types of permits

1. Individual permits (we focus on)

2. General permits (includes nationwide permits)

B. Together the EPA and corps have developed guidelines establishing how they will administer their respective authorities (known as Section 404(b)(1) guidelines and are found at 40 CFR part 230

C. most events under 404  and 402 are covered by nationwide permits

1. not the way it is with affects

2. can see with vast number of permits issued that need general permits

a. not enough staff etc.

3. Congress authorized nationwide permits

D. basically 3 req.s for nationwide permits

1. activities must be similar in nature

2. minimal effects when analyzed separately

3. minimal cumulative effects when analyzed wholly

E. nationwide 26 is big one (3 iterations)

1. originally allowed for filling …

2. strange thing was that nationwide 26 was never challenged in court by an enviro group

3. strange b/c nationwide 26 was invalid on its face

4. b/c reg. has to ??????(get this) and 26 had not restriction on what the activity was

F. then agency morphed nationwide 26 in to 5 specific area nationwide permits

1. explain a little more what they apply to – slightly more refined

2. still big issues , especially in regards to cumulative effects

3. one strange thing is that with an action covered under nationwide, don’t need to give pre-construction notice to the Corps!!

4. remember, purpose of the nationwides is that don’t need to do NEPA analysis b/c Agency/Corps already did when issued the nationwide

II. Individual Permits -by far the most damaging impacts and most serious env. Concerns arise in 

A. note that EPA corps inter-relationship (see B. above)

B. EPA was to write the rules that Corps would apply on case by case basis

1. That does not mean that EPA is out of the game though

a. They get to enforce still

b. Get to see permits before they issue

c. EPA can veto permits

2. so like under NPDES permits, but here it is the Corps not statses

C. also note some cooperative federalism here

1. the ????

2. only 2 states have accepted to get authorized, very different from 402 world – why

a. state scope is very limited

b. bigger issue = unlike in pollution control context, the feds don’t fund the state programs (unlike under 402 where feds usually pick up about 2/3 of cost)

D. lays out guidelines-pg. 496 of current statute book

1. the term “guidelines” is a little misleading = 

a. guidelines are not permissive, they are mandatory

b. now called 404b1 rules

III. 404(b)(1) Guidelines – 40 CFR§230.10

A. Practical Alternatives Test = No discharge shall be permitted if there is a practicable alternative which would have less adverse impact to the aquatic ecosystem…

1. so searching for the least env. damaging alternative (ledpa)

B. (Even if there is not a practical alternative - No discharge if it would cause or control to violations of WQS (state binding)

1. 401 permit is vital here

2. have to go to state and show that this will be consistent with WQS

C. No discharge…to signify. Deg. Of waters of US (Corps binding)

1. Imposes an independent binding on Corps

D. No discharge can occur unless approp. and practicable mitigation will occur

1. Has to be mitigation

E. J. thinks that should put D after A for process steps

1. Need to do A first, but after that usually the mitigation step comes next

2. So should look at mitigation before sub b or c b/c can tak it into account

IV. Practical alternatives analysis – is there a practical alternative for your site that doesn’t involve filling in or draining so many wetlands, and if so the permit is to be denied

A. idea is that wetlands are to be protected

B. an alternative is “practicable” if – “it is available and capable of being done after taking into consideration cost, existing technology, and logistics in light of overall project purposes.”

C. 2 components (know for test) (from J. outline)

1. Basic Project Purpose - What is the project purpose?

a. Plantation landing – emphasis is on basic.  But how do you tell the difference between an incidental feature and a necessary component?

i. How much extra value does a boat launch need to confer before it becomes an economic advantage that the Corps cannot second-guess?

b. Mulit-Purpose projects - corps said, when have multipurpose projects, a question of fact arise?
2. Availability - is there another site available for that purpose?

a. The site doesn’t have to be owned by the applicant.  It is sufficient if it can be reasonably obtained, utilized, expanded, or managed

b. Take into account cost, together with existing technology and logisitics.

i. Cost is taken into account by comparing the cost of siting the project at the upland location with the land costs that are typically associated with projects of the same type

c. the Attleboro Mall case (Bersani) illustrate that availability is determined at the time the applicant entered into the market with respect to the proposed project, not at the time of the permit application (if alternative avail. at time of project, but not now tough crap, act like it is)

3. If the Corps determines that there are practicable alternatives, it must then undertake an environmental analysis to determine whether any of the alternatives would have  a “less adverse” impact than the proposal.

4. If there is a practicable alt. that does not involve discharges to wetlands, it is presumed to have less adverse impacts to alternatives that do require filling, unless the applicant clearly demonstrates otherwise

D. it is the developers interest to define purpose as narrowly as possible

1. developer always wants to couch its purpose that this is the only site that serves my purpose

2. Enviros want to make it as broad as possible

E. when look at “Where” must it be question – need to look in the general economic area

1. developers should have looked around for alternatives before they buy the land

2. the fact that these are the only acres you own, does not alleviate you from looking for other sites

F. Practicable alternatives are presumed to be available for non-water dependent projects unless the applicant clearly demonstrates otherwise

G. Practicabitlity – An alternative must be both available to the applicant and capable of fulfilling the basic project purpose
V. York case (guy wanting to grow soybeans) – 

A. 2 arguments put forth by Corps for denying

1. Plenty of people growing soybeans

2. Could put the land to other use like hunting, logging

B. 5th Cir. Said these are kind of baloney args

1. this guy is a soybean farmer and so that is his purpose

2. after this the Lousiana Cir. Went hog wild in giving everybody their permits, b/c everything was the applicants specific purpose

C. then came the Plantation Landing Case

1. then in regs there is an internal appeal type system and got Corps headquaterst to do interpretation (env. Lawyers)

2. said , purpose of restaurant is to serve food, does not have to be on water

3. corps said, when have multipurpose projects, a question of fact arise?

a. Do all the different components actually need to be together for a viable project?

b. If not, then can maybe have the boat shop separate from the condos or restaurant, etc.

c. Is this the only practicable configuration of the project

VI. Harts mountain Case

A. want 3301 units and mixed income and has to be outside of NY

1. say, only place we can do is in this wetland

B. went to headquarters and said, wait a minute, we accept that want/need a large building project but

1. do you need 331 units? Can you build fewer? And 

2. do you need all the units at one place instead of some across the way and not on wetlands?

VII. “Sweden Swamp” Case =   “market entry test”

A. When you begin to look around, if a site is available then, that site is deemed to be available, even if at time when get permit it is really no longer available

B. Purpose = To encourage developers to look for upland properties rather than just choose a site and fight to get 

VIII. Squaw Valley case 

A. Issue:?

B. Do all of the components really need to be together or can they be separated to avoid env. Impact?  

1. Not about do they need to be together for maximum profits, but to be feasible

2. Do you really need to put the golf course here or can you build somewhere else?

C. Reasoning

1. Corps accepted the argument that need year round income

2. Corps also accepted that if build 4 miles down the road would be pretty tough to attract people in summer to come and play golf

3. Court accepted as well

4. Point = Burden is on the dev. But if the dev. Meets the burden in the corp’s view, then can get approved
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IX. The §404 permit

A. Corps can issue individual permits for individual discharges or dredged or fill material, or it can issue general permits covering a category of discharges

1. B/c corps issuance of a permit is a fed. agency action so the Corps must perform the analysis required by NEPA

B. to some extent, the guidelines takes the Corps out of the env. Realm and are doing economic cost benefit analy.

C. issuance of permits depends on meeting 2 different substantive standards:

1. 404(b)(1) guidelines developed by EPA and the “public interest” evaluation imposed by the Corps itself

2. 404(b)(1) – requires that proposed permits should be assessed by the Corps according to guidelines developed by EPA in conjunction with the Corps

a. these guidelines were to be based on similar criteria to those used in settling guidelines for the disposal of pollutants

3. before the Corps may issue 404 permit, EPA must have the opportunity to review it

D. 404 does provide for some cooperative federalism – notes above?

1. Only 2 states have gotten authorization (2 reasons)

X. Fund for Animals, Inc. v. Rice (11th Cir. App., 1996)

1. Facts.

2. Πs seek  to prevent construction of a municipal landfill on the site in Sarasota co. Florida

3. 895 acre landfill and required ancillary structures on a 6,150 acre site known as the “Walton Tract”

4. landfill will impact ~74 acres of wetlands

5. alternative analysis done and modified plan to reduce impacts to the 74 acres

6. Corps determined to do EIS 

7. Of alternatives, the Walton tract got the worst score of 3 total sites

B. step one - Project purpose = is a landfill

C. Is it a water dependant project? – NO, so there is a rebutible presumption that there are other sites

1. Burden on the ( to show there are not other sites

2. But in this case the court didn’t really seem to put a larger burden on (
D. All 3 sites had wetlands so no other upland sites available supposedly

E. Remember even if no alternative site, need to mitigate to the maximum extent possible

F. Hold, 

1. that (’s arg. That alternative to the Walton Tract should have been chosen is meritless for 2 reasons (ranking done by Sarasota Co and the Corps is not bound by it and Corp’s own indep. Evaluation, 2) Corps and Co. point to many reasons why the Walton is best site

2. (s failed to demonstrate that Corps acted arbitrarily and capriciously in granting a permit to fill 74 acres of wetlands

3. Public hearings held by County were deemed enough, b/c corps figured nothing new would come of them and reasonable to think this

G. Reasoning:

1. Corps did sequencing: 1) avoidance, 2) minimization, 3) compensatory mitigation

XI. Mitigation (3 types of mitigation measures Corps can  require = avoidance, minimization, compensatory mitigation)
A. General: (J. outline) In the wetlands context, the Corps is required to impose mitigation reqs. 40 CFR §230.10(d) provides that , generally speaking, “no discharge of dredged or fill material shall be permited unless appropriate and practicable steps have been taken which will minimize potential adverse impacts of the discharge on the aquatic ecosystem.”
1. There is a practicability limitation though

B. Sequencing

1. Whole purpose of sequencing is that have to avoid wetlands first

2. Only after this, does mitigation come into play

C. Avoidance – harkens back to the alternatives analysis.  

1. The 404(b)(1) guidelines require that no discharge be permitted if ther is a practicable alternative that would have less adverse impact

D. Minimization – is closely related to avoidance; the distinction is that minimization assumes the specific site and project features and seeks to control the filling itself or the effects of filling. 

1. This could include specifying the type of fill material or requiring certain engineering feature that would minimize impacts

E. Compensatory Mitigation – the MOA states that appropriate and practicable compensatory mitigation is required for all unavoidable adverse impacts which remain after all appropriate and practicable minimization has been required

1. This includes both the restoration of existing degraded wetlands and the creation of artificial wetlands (prefer restoration)

2. Mitigation can occur either on or off site – preference for onsite or as near to site as possible

3. Preference for in-kind restoration

4. The ultimate test is whether the mitigation replaces the functions and values that were displaced through the filling activities

F. All practical 

1. The “functions and values are what we are trying to preserve

a.  ”Doesn’t mean acre for acre replacement, often times more acres of mitigation required

b. a biological test, not acre for acre test

G. prefer:

1. preservation of existing over creation of new wetlands

2. “Close proximity” - also prefer, to do restoration near, or as close as possible, to disturbed site

H. “no net loss” is not a standard, it is a goal – and all that is required

1. if not replacing all the functions and values, does that mean that need to do an EIS?

I. “Mitigation Banking” – not very used

1. idea is that instead of doing on a case by case basis, is to create a financial incentive for creating new or restoring formerly destroyed wetlands in light of an anticipated market demand for needed compensatory mitigation

2. some benefits

a. more efficient to do big mitigation all at once than small, case-by-case basis

b. more importantly, get to measure whether mitigation works before you let the degredation happen

c. time is on the side of the environment = meaning the mitigation gets generated and for a while, have extra env. benefits and only over time do people buy credits

3. Enviros still skeptical b/c:

a. Will limit analysis of alternatives

b. Concern the Corps is going to relax the preference for close proximity

XII. Even if there are no practical alternatives, there are still situations in which a permit must be denied

A. Significant Degradation is one of these

1. Focus is on the entire project, not just the dredge and fill activities

2. The Corps has an independent duty to preclude signif. Degrad. States are also involved through the §401 cert. process under the CWA

B. Water quality stuff is really all about the states and water quality certification

1. So states have a veto power 

XIII. 2nd substantive standard governing Corps issuance of 404 permits is “public interest review” are not in the guidelines, they are the Corps – This is superimposed over the guidelines

1. The Corps in its regulations asserts the authority to deny permits—even though they may meet the guidelines—if they are not in the public interest 

a. -if the guidelines require denial, your permit will be denied

2. think of public interest review as a one way rachet – could deny a project that would otherwise go forward, if in question then could not allow out of public interest

B. If a project meets 404(b)(1) guidelines, the Corps’ regs set forth a presumption that a permit will be granted unless it is found to be contrary to the public interest

C. “the decision whether to issue a permit will be based on an evaluation of the probable impacts, including cumulative impacts, of the proposed activity and its intended use on the public interest..”

D. the Corps’s regs takin into account many factors in assessing the public interest, including: (list of more than 20 factors that will look at) 

1. effects on wetlands

2. economics

3. fish and wildlife values

4. energy needs

5. and the generally public welfare 

6. asthetics and historic features

E. So far the courts have been fairly lenient in allowing the Corps to assert its ability to deny permits based on tis asserted authority to ensure consistency with the public interest.  

1. Major exception being the Mall Properties case, where the court determined that the Corps could not take into account economic effects that do not flow from environmental effects

F. EPA veto – Corps permits are subject to being vetoed by EPA (404c)

XIV. Fox Bay Partners v. US Corps of Engineers (ND IL, 1993) – a narrative standard and corps applying
A. Facts

1. Judical review of a final decision of the Chicago district of the Army Corps to deny Fox Bay’s application for a permit to build for-profit commercial marine

2. Corps found that the proposed marine would  provide some public benefits, the project on the whole was contrary to the public interest b/c of potential long-term significant degradation of the Fox River and Chain –o lakes

B. Π said that Corps improperly evaluated permit b/c conducted a broad public interest review of overall project, but failed to conduct appropriate scientific evaluations

1. Specifically, Corps went beyond its authority and violated the CWA by denying the permit appl. Based on the consequences of the entire marina project, rather thatn the immediate effects of the proposed discharge of dredged or fill material

C. Issue: Whether the Corps exceeded the bounds of its decision making authority?

1. Also are the guidelines appropriate?

D. Statue – 33 CFR §320.1(a)(1), the Corps is required to consider “the full public interest” by balancing favorable impacts of the proposed project against its detrimental impacts

1. §320.4(a)(1) – the corps must balance “benefits which reaonalby may b expected to accrue from the proposal” against the proposal’s “reasonabley foreseeable detriments.”

E. Have a narrative, vague standard and Agency can interpret themselves so kind of loaded deck

1. Not mathematical line being draw about how much sedimentation is too much
F. Reasoning:

1. The conclusion of the Corps is supported by the Corps evaluation of the proposed project, which includes the:

a. Fill and construction that the Corps has been asked to authorize a project that will lead to 512 new boat slips, which in turn will contribute to the already oversaturated boating conditions which will consequently increase the resuspension of river bed sediments and further congest river

G. Aren’t many cases on “significant degredation” b/c hardly ever use this to deny permit

H. Where is the line drawn though?

XV. U.S. v. Mango (2d Cir. App., 1999) – can the Corps set conditions on things other than water related 
A. most interesting point is in footnote 7, pg. 16

1. the court says they reject the govt’s argument that its public interest regulations allow it to set conditions related to the entire activity involving the discharge.  When properly read, the public interest regs. Do not indicate an intent to regulate the entire activity rather than the permited discharge

B. Holding: B/c the Secretary’s jurisdiction is limited to the issuing of permits for such discharges, we agree with the dist. Ct. that any conditions imposed in a permit must themselves be related to the discharge.

1. Nevertheless, we reach a different conclusion from the dist. Ct. regarding the nature of the relationship that is required

2. Permit conditions are valid if they are reasonably related to the discharge, whether directly or indirectly

a. But footnote 7

C. Reasoning:

1. The CWA does not itself specify how closely the conditions must relate to the discharge, therefore we will begin with the premise that where the statute does not expressly speak to an issue, we will defer to the interpretation of the agency charged with enforcing it, provided it is reasonable and not in conflict iwh the express intent of Congress

2. Here the agency promulgated regs that indicate that permit conditions can be indirectly or directly related to the discharge as longs as they are reasonably related

3. Moreover the regulations reasonably interpret the statutory mandate that the Secret. consider the effect of discharges, “on human health and welfare” “ecosystem diversity,” and “esthetic, recreation, and economic values.”

XVI. US v. Alaska (USSC, 1992) – Corps can consider things such as state boundaries

A. Corps concerned about building of harbor

B. Issue: whether the Secretary of the Army may decline to issue a permit to build an artificial addition to the coastline unless Alaska aggrees that the construction will be deemed not to alter the location of the federal-state boundary?

1. A claims of title issue

C. Alaska says how can you do that Corp?  What does that have to do with navigability?

D. Holding: to the exent Alaska contends that these regulations are invalid b/c they authorize the Secretary to consider a wider range of factors than just the effects of a project on navigability, we reject this position.

1. Reasoning in a nutshell = The State’s reading of the Secretary’s regulatory authority in this respect is inconsistent with the statute’s language, our cases interpreting it, and the agency’s practice since the late 1960s

E. Reasoning:

1. Case law shows that in past, have upheld

2. 1968 amend. broadened Secretary’s discretion in administrative interpretation

3. the regulations indicate that the Corps may include in its evaluation the “effects of the proposed work on the outer continental rights of the US .”

a. it is untenable to maintain that legitimate property interests of the US fall outside the relevant c criteria for a decision that requires the Secretary to determine whether issuance of a permit would affect the “public interest”

F. J. pointed out that interesting to compare section 404 with section 10

1. Section 10 says nothing, just that Secret. may issue permits

2. section 404 says can issue permits, but then (b) gives guidelines

3. does the statute effectively read, that if the permit meet the guidelines , the Secret. must issue permits?, or does it say

a. that even if you meet guidelines, can still deny?
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G. What do we think that suggests about the legality of public interest review in the Sec. 404 context?

1. Impact of Alaska case has not yet come up

2. What does it suggest about Mango – said want you to take care in activities around the excavation and filling – are those lawful permit conditions?

a. 2nd Cir. Said not under public interest review they are not

H. J. said that court said that Sec. 10 on its face does not limit the Corps discretion to just navigability concerns

I. Sec. 509(b) (CWA) specifically says that there are some things that you have to challenge within a certain amount of time, including 404 permit challenges, 

1. And sub c, says that if don’t then can’t challenge in enforcement actions

J. There are some circumstances that the Corps, in its NEPA regulations, that the corps can look at more than just dredge and fill, there are some projects that will be federalized…

1. Can avoid an EIS through mitigation as long as requirements are enforceable

2. At one level that all sounds fine, but if Mango is right and Alaska doesn’t carry over, those conditions that aren’t closely enough related to fill (if they are unenforceable in any subsequent enforcement action); then for an administrative enforcement agency that is bad news, b/c can’t rely on that regulation

K. Sec. 404(q) allows the regional Corps branches to raise internal review

1. Kind of an administrative appeal internally that can go all they way up to the secret. of the Army

L. Other way the EPA can get involved is to use the 404 (c)() = VETO

1. After get permit and give to EPA for review, they can veto if they find anything inconsistent with the conditions

2. EPA has only used its veto authority only 12 or so times in the history of the wetlands program, however, it gives EPA an important seat at the table

XVII. Swamp buster – (minor, not discussed much)

A. general

1. a program that is entirely financial

2. does not outlaw anything

3. but says that if convert wetlands to be able to raise crops you will lose your federal subsidies
4. not limited to navigable waters, it applies to all wetlands

5. doesn’t require there to be a discharge so requirements of the CWA are not limitation on the swamp buster program

B. implemented almost entirely by “Farm Service Agency”

1. the Natural Resources conservation Service (formerly Soil conservation) makes the wetland delineations- 

2. but decisions to withhold subsidies is by Farm Service Agency

C. weaknesses

1. no citizen suits or public involvement

2. all at the discretion of the Farm SErv. Agency

3. essentially everything that happened before Dec. 1985 was grandfathered

XVIII. SMCRA = Surface Mining Control and Reclamation Act of 1977

A. generally

1. applies to surface mining that often occurs in the Midwest/west and

2. contour mining/mountain top mining that often occurs in the east

***some interesting federalism and ?? dynamics here

B. sec. 503 characterizes state jurisdiction, once EPA has approved a program, as an exclusive jurisdiction so a cooperative federalism mode, but one with some twists
1. only the states can issue permits, nothing strange, but

a. the EPA cannot review the permit
2. do have the possibility of the Dept of Interior withdrawing authorization of state, but do not have review of individual permits (by EPA)

a. therefore, depending on state, things can get pretty lax

C. Enforcement (pg. 312-313 in stat. book) SMCRA §521

1. (a)(1) – whenever the Secret. has reason to believe that any person is in violation of any requirement of this chapter or any permit condition; the secret. will notify the state and 

a. if they do not answer within 10 days, the Secret. shall immediately order federal inspection of the surface mining coal operation at which the alleged violation is occurring (unless the info is already available from an earlier federal inspection)

2. sub. (a)(2) – when on basis of any Federal inspection, the Secret. or authorized representatives find that the violation creates an imminent danger to the health or safety of the public, or is causing, or can reasonably be expected to cause significant, imminent, envir. Harm to land, air, or water resources, the Secret. or his rep. shall immediatley order a cessation of surface coal mining and reclamations or the portion thereof relevant to the condition, practice, or violation
3. Sub. (a)(3) – similar to sub. 2, but if “such violation does not create an imminent danger to the health or safety of the public….etc. 

a. Then give a notice and up to 90 days to abate

D. As Bill points out, the Agency has written a rule that they basically have that authority all the time

1. This was challenged in DC mining case

2. The DC Cir. Said that challenge was time barred

3. SMCRA has a provision similar to CWA, that says certain types of challenges has to be raised within a certain amount of time

E. Penalties

1. No criminal penalties under SMCRA, only lose permit

Citizen suits under SMCRA
XIX. Haydo v. Amerikohl Mining, Inc. (3rd Cir. App., 1987)

A. Can’t have citizen suits against regulated entities

1. Idea is that if have an undelegated state (there is 1 that has mining activities) then a federal citizen suit will lie

2. But in an authorized state, under federal law, nothing (so says the 3rd Cir.) b/c of interplay 

B. Reasoning: Interplay between ? and ?

1. Under “exclusive jurisdiction,” permits are authorized under state authority, not federal 

2. The obvious meaning of “exclusive” is plain enough and the (s offer no other meaning

C. Think Harmon Case (RCRA) and overfilling

1. Some language here that was somewhat analogous

2. State program operates in lieu of the federal program

3. 8th Cir. Said “in lieu” along with state auth. Language means that the state replaces the feds

D. 10th Cir. Has disagree with Harmon though so can this “exclusive” language mean

XX. Molinary v. Powell Mt. Coal Company (4th Cir. App., 1997)

A. dealing with similar issue to Haydo – 

B. other helpful tidbits in this case

1. Secret. of Interior wrote a letter (amicus brief)– we have deference coming into play

a. The court is a little confused about proper deference doctrine b/c we have deference given to an amicus brief

b. But under subsequent cases (? And ?)the deference given to an amicus brief is reduced, but still some deference

2. Diligent enforcement action by the state §520(a)(1)

a. Here it specifically says that citizens can’t bring suit if state has brought a diligent enforcement action

b. If state hasn’t brought then citizens can bring

c. §520(a)(1) of SMRCA is virtually identical to the key language in 520(f) of SMCRA

d. ****so J. says citizens almost have more power under section 520 of SMCRA

*** kind of unusual that citizens have a less procedurally cumbersome pathway for suit than state or feds do

C. before get to 

1. the fact that statute apparently contemplates some citizen enforcement???

Ch. 8 - ? – 2. Mountain top removal/Valley Filling

XXI. Mountain Top Removal

A. Under CWA have jurisdictional questions – to what extent are these small streams, “waters of the US?”

1. We know that tributaries are included
2. And also Secret. has ??? including intermittent streams

** so even though some question, let’s proceed assuming these streams are “waters of the US”

B. Nationwide Permit 21 

1. This NWP originally authorized discharges associated with surface coals mining, so long as coal mining was authorized by the Dept. of Int. Or an approved State under the SMCRA

2. The NWP has been the authorization for filling valleys with mining overburden associated with mountain top mining

3. This led to Law suit challenging the Corps authority to permit such activities and result in an agreement that

a.  ONLY in WEST VA that this does not authorize Corps to permit such acitiv. In a stream draining more than 250 acres and

b.  that Corps and other  fed. agencies would undertake Programmatic EIS regarding Mt. top mining activities

C. Remember that 404 permits can be challenged later, not just when issued

1. Mt. top operations do need to meet 404 standards/reqs.

D. Reasoning for allowing NWP 21

1. Avoid unnecessary duplicative

2. An activity that we just need done, we need coal so even though seems like crazy to be able to issue a NWP, it is done

E. In sec. 515 of code book, there is a flat ban on filling in natural streams

1. An unqualified mandate here

***no stream zone buffer rule on exam***
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Takings
I. General

A. for a long time after Penns. Coal, the application of that test clearly favored the Govt.

1. there was a long time where there was almost never a Taking

B. then Penn Central Transportation case

C. then Keystone Bituminous case then swings back

1. may not have rights below ground, but still have above ground

2. need to look at the whole parcel

3. does not meet threshold for compensable taking

D. so 60 years between Pennsylvania Coal and bituminous or this case??

E. It has gotten a lot more complicated since Lucas case

II. Lucas v. South Carolina Coastal Council (US, 1992)

A. Facts

1. Lucas pays almost a million dollars in 1986 for 2 lots on which he intends to build homes (one for himself)

2. In 1988 SC passes a law to ban construction seaward of a line drawn 20 feet landward of , and parallel to, the baseline of any line that has had erosion in the last 40 years

3. He sues to be able to build etc.

B. Only 2 contexts in which Takings claims can be elevated through the courts

1. If arguing a state law/regulation is a takings then can bring through state court

2. On the other hand, if arguing that the Federal Govt. has done something that is a taking, then must bring the case in the court of Federal Claims in Wash. DC, to which appeal lies only to the circuit

a. Can never go to 9th App. For example

b. Reason is that you are seeking money

C. Penn Central – Where a regulation places limitation on land that fall short of eliminating all economically beneficial use, a taking nonetheless may have occurred, depending on a complex of factors including

1. The regulation’s economic effect on the landowner

2. The extent to which the regulation interferes with reasonable investment-backed expectations, and (note this is tempered by cases)

3. The character of the government action
D. Have 2 per se takings categories where don’t have to do the Penns. Central balancing

1. Physical Invasion - When you compel landowner by physical invasion of their property = this requires compensation (Loretto case)
a. E.g – you own a thousand acres and we are going to put a sidewalk on your property (allowing public access)

b. Does not matter how small the taking/diminution or devaluing

c. This is a taking per se, it is a categorical rule

d. There are exceptions ???

2. If the State denies the landowner all beneficial economically use (Lucas) (or doesn’t have a legitimate interest)

a. Scalia says This is b/c what is the difference if we take it away physically or completely deny the economically beneficial use that landowner wants to use the land for = What is the difference to the landowner

E. What is a deprivation of all beneficially economic use?

1. Scalia is saying that then this land is worth zero

2. Dissenting Blackmun – says, “oh stop, we all know this land is not valueless”

a. They can camp, swim, picnic, etc.

3. But language used to justify over and over in case is that “Lucas has been deprived of all economically beneficial use”

4. ?missed who said (Blackmunn)?? - If you are imposing restrictions on few and the benefits are given to the multitudes that should make something suspect

5. in Lucas, clearly, all the costs are falling on a very few (all those that own property in the zone affected by the reg.)

a. but those that already built are OK, so only a few paying costs

b. benefits are widespread

6. Stephens said I agree that is relevant, but don’t see connection between that and degree of diminution

a. Person can be singled out for regulation and suffer minor diminution or not and still suffer greatly

F. Why does court not discuss value of landowner selling the land?

1. Scalia doesn’t discuss

2. Kennedy discusses in dissent that he thinks resale value could take someone of this category (#2) and make it only a partial diminution

G. Still have the question of How we are going to define when the landowner has been the victim of a “wipeout” (J.’s preferred term for “denial of all econo. Benef. Use”)

1. Stevens said it is crazy that if get 95% diminution get nothing, but if 100% get 100% (footnote 8 on pg. 4-5)

2. Scalia says that is the nature of the beast, not totally rational, but Takings law in general is full of weird dichotomies 

a. What if enriched by govt. spending program? – then so be it, don’t have to pay the govt.

i. If near new interchange and value of property goes up then you win

b. To some extent its good luck/bad luck type of thing

H. Denominator question – one question that is not present in this case, is what is the deonominator? (how much diminution)

1. In Penn Central said we can’t build up so we are wipeout and court said no you still have grand central station

2. Same in Keystone bituminous – said we are deprived of underground prop., but court said still have above ground so not a taking

3. So basically = But if see a denominator and have a total diminution of econom. Benef., then we have a categorical obligation to compensate:

a. Unless the use would be a nuisance; or

b. The prescribed use interest were not part of the landowner’s title to begin with

I. Nuisance law - Note the examples at bottom of page 8

1. There are these two categories, but “Any limitation so severe cannot be newly legislated or decreed (without compensation), but must inhere in the title itself, in the restrictions that background principles of the States’ law of property and nuisance already place upon land ownership.”
2. Scalia says has to be serious harm to others though and not something part of your rights when you bought the land

a. The owner of a lakebed, for example, would not be entitled to compensation when he is denied the requisite permit to engage in a landfilling operation that would have the effect of flooding others’ land

J. Was there a restriction on your property before you bought it?

1. Scalia says important b/c consider “the extent to which the regulation has interfered with distinct investment-backed expectations”

2. If restricted at time of conveyance, can’t claim taking for trying to do that restricted thing later

K. On remand – the SC supreme court found a nuisance very quickly and compensated Mr. Lucas for it

L. J. wanted to point out = this is actually, in terms of the composition of the Sup. Court, you could make the argument that Lucas wouldn’t be good law today, given who was in the majority and who said what

1. Kennedy concurred without agreeing with majority

III. Florida Rock Industries, Inc. V. US (US ct. of App. Fed. Cir., 1994) – denominator and reciprocity of adv.
A. Facts - Florida rock sought permit under 404 of the CWA from the Corps to mine the limestone which lay beneath a tract of wetlands

B. Issues: 2 official QP

1. Whether regulation must destroy a certain proportion of a property’s economic use or value in order for a compensable taking of property to occur?

2. How to determine, in any given case, what that proportion is?

C. Question here is whether resale is value to landowner?, no evidence that could have a viable business on this land to begin with (wetlands) so no reasonable invest. Backed expect. On that front: 

1. Court says we are in partial takings realm

2. In light of Lucas how do we analyze partial takings question?

D. Fed. Circ looked at:

1. Looked in terms of value when purchased and value today if to resell with restrictions

2. Then go to Penn. Central balancing test and look at:

3. they seem to think that ??? (tomorrow)

E. do some things the Sup. Ct. has never done

1. 1st, find a takings under Penn. Central

2. 2nd find a partial taking

F. whole idea that can be a partial taking with partial compensation

1. government gets an easement compensation sort of = the land doesn’t get filled in

2. this is new law

G. Under Penn. Central

1. Who is affected?

2. Who gets the benefits?

3. Is there reciprocity of advantage?
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H. They discuss Lucas in this case 

1. But where do we draw line when partial = Have to draw a line b/c if had to pay for every govt. taking then gov.t couldn’t function

I. Reasoning:

1. ***test -When there is reciprocity of advantage, paradigmatically in a zoning case, then the claim that the Govt. has taken private property has little force:  the claimant in a sense, has been compensated by the public program”adjusting the benefits and burdens of economic life to promote the common good.” (Penn Central)

2. Devalues public purpose a little = that the purpose and the function of the regulatory imposition is relevant to drawing the line between mere diminution and partial taking should not be read to suggest that when Gov’t acts in pursuit of an important public purpose, its actions are excused from liability = this would eviscerate the plain language of the Takings Clause

a. Govt. always has a public purpose

3. Then says must look at gov’t. role – the govt. must act fairly and reasonably, so that the private parties can pursue their interests.  At the same time, when the govt. acts as the intermediary

4. **idea that govt. can single out, needs to provide mutually beneficial enviroment from which all benefit and which all can thrive

J. the trial court must consider:

1. are there direct compensating benefits accruing to the property, and others similarly situated, flowing from the regulatory environment

2. Or, are the benefits, if any, general and widely shared through the community and the society, while the costs are focused on a few?

IV. Palazzolo v. Rhode Island (USSC, 2001) = partial takings again and what happens if regulation existed before landowner acquired land = suggests that if you are left with any non-token value (upland parcel in this case) there had not been a wipeout
A. Facts

1. Owns a water parcel of land, was a shareholder and when the group didn’t pay taxes then he was given as sole shareholder (parts are salt marsh)

2. Regs came into force limiting development in certain coastal areas before the land was ceded to the (
3. Needed special exception to be able to develop and he is denied several times (different plans)

B. State Supreme court held

1. The petitioner’s claim was not ripe

2. Petitioner had no right to challenge the regulations predating 1978, when he succeeded to legal ownership of the property from SGI

3. That the claim of deprivation of all economically beneficial use was contradicted by undisputed evidence that he had $200,000 in development value remaining on an upland parcel of the property

C. US Cir. Holds: disagree with the first 2 conclusions, court was correct on third, he was not deprived of all economic value = so no Lucas

1. Remand for further consideration of the claim under Penn Central

D. In order to determine if in a Lucas situation, need to know if any economically beneficial activity could even take place on the property, if not then no Lucas situation and can’t use reasoning

E. Penn Central – Where a regulation places limitation on land that fall short of eliminating all economically beneficial use, a taking nonetheless may have occurred, depending on a complex of factors including

1. The regulation’s economic effect on the landowner

2. The extent to which the regulation interferes with reasonable investment-backed expectations, and (note this is tempered by cases)

3. The character of the government action
F. #1 - Ripeness – is ripe, b/c shouldn’t make the person go back and forth over and over on every possible project that he might want to do before consider ripe

1. State said that he didn’t bring any proposals for the upland part of parcel

2. A landowner may not establish a taking before a land-use authority has the opportunity, using its own reasonable procedures, to decide and explain the reach of a challenged regulation – but here this was done

G. #2 – state says want a rule that says = Regulation predates his ownership so he should have been on notice and should not have had reasonable expectation that he would be able to do this project:   

1. court disagrees saying that not ought to be the rule b/c future generations, too, have a right to challenge unreasonable limitations on the use and value of the land

2. nor does the justification of notice take into account the effect on owners at the time of enactment, who are prejudiced as well:

a. if an owner attempts to challenge a new reg. and does not survive the process of ripening his or her claim (which may take years), uner the proposed rule the right to compensation may not be asserted by an heir or successor, and so may not be asserted at all!!

b. The State’s rule would work a critical alteration to the nature of property, as a newly regulated owner is stripped of the ability to transfer the interest which was possessed prior to the regulation

c. The State may not by this means secure a windfall for itself

3. Any rule that would preclude a subsequent buyer from bringing a takings claims, would work harshness = It would be illogical and unfair, to bar a regulatory takings claim b/c of the post-enactment transfer of ownership where the steps necessary to make the claim ripe were not taken, or could not have been taken, by a previous owner
4. Also someone could gamble??

H. Takings clause purpose discussion

1. If regulation is unreasonable, then even if landowner didn’t get a raw deal, then the gov.t needs to compensate – this is the 1st time that the SC says this in a case
I. #3 – not a complete wipe out b/c upland parcel probably worth about $200,000

1. pg. 32, court says that Lucas could apply where the landowner is left with a token interest, but here he is not and so Penn Central - need to use Penn. Central

2. the court remands though and don’t address this

J. Denominator issue

1. Kennedy is pretty non-commital - Court says that they are not totally comfortable in looking at the property as a whole, not just pieces that are not being allowed to develop on

2. The USSC ducks this though and does not discuss

K. What about under Penn Central?

1. How much weight, if any, should the fact that the property was acquired after the regulation was in place, play in the Penn Central calculus = Majority does not address, but O’connor does

L. Concurrence – O’Connor discusses this

1. Says that should not be allowed to be dispositive, but denominator issue should be taken into account as well in Penn Central calculus

2. *****”Investment-backed expectations, though important, are not talismatic under Penn Central.  Evaluation of the degree of interference with investment-backed expectations instead is one factor that points towards the answer to the question whether the application of a particular regulation to particular property “goes too far”

V. Tahoe –Sierra preservation Council v. Tahoe Regional Planning Agency et al. (USSC, 2002) = Moratoria on devlopment = is it a taking? = no, but if long enough could be
A. Issue: whether a moratorium on development imposed during the process of devising a comprehensive land-use plan constitutes a per se taking of property requiring compensation under the Takings Clause of the US Const.

B. Holding: The answer to the abstract question whether a temporary moratorium affects a taking is neither “yes, always” nor “no, never”; the answer depends upon the particular circumstances of each case

1. In this case, ad-hoc Penn Central framework is the one to use

C. Stevens – was thinking how much can I narrow Lucas without losing my majority?

D. Facts

1. A regional planning agency imposes moratoria on development around Tahoe to keep it blue

2. Problem is that they keep missing deadlines and pushing the moratorium further – ends up about 4-5 years

E. (s argue that if add Lucas with First English case (and others) then you get compensation is due

1. court answers by reasoning “this longstanding distinction between acquisitions of property for public use, on the one hand, and regulations prohibiting private uses, on the other, makes it inappropriate to treat case involving physical takings as controlling precedents for the evaluation of a claim that there has been a regulatory taking and vice versa

2. difference between leasehold and moratorium

3. treating them all as per se takings would transform government regulations into a luxury few governemtns could afford – can’t pay

F. other reasoning:

1. those in planning community, think that moratoria are essential tools
2. the interest in facilitating informed decisonmaking by regulatory agencies counsels against adopting a per se rule that would impose such severe costs on their deliberations

a. may force officials to rush through planning process or abandon the practice altogether –or-

b. landowners will have incentives to develop their properties quickly before a comprehensive plan can be enacted

3. We could create a perverse system of incentives were we to hold that landowners must wait for a taking claim to ripen so that planners can make well-reasoned decisions while, at the same time,  holding that those planners must compensate landowners for the delay

4. May be some caution in how long  a moratorium lasts, but in this case the dist. Ct. found that 32 months was not too long

G. J. says 2 interesting things going on here

1. Justice stevens is saying everything you own, temporally and ?? is your property and he has 6 votes, including Kennedy

2. He says look at what Lucas is about “deprives the property of ALL VALUE!!!

a. Chief justice addresses this in dissent- saying that Stevens treats looks at Lucas as ALL value rather than acknowledging the “practical equivalence” of this case and a condemned leasehold

H. Test* - J. leaves us with this – do we think that the last word has been written on the denominator question? = E.g of 9 lots and 4 now can’t be developed, are we looking at Lucas or Tahoe (is Tahoe only about temporal property issues?)

I. J. outline – says Penn Central 3 part test seems to be inconsistent with Florida Rock, in which Fed. Cir. Had suggested that the focus should soley be on the presence or absense of reciprocity of advantage

J. Palazzolo make clear that absence of investment-backed expectations is not preclusive of a taking ever being found.  It is not clear however, how this factor should be taken into account under the Penn Central balancing test

1. O’Conner says yes, consider in test, but Kennedy non-commital

K. J. says wetlands law is not perfectly parallel with nuisance law ????? ask someone

L. Lucas now more narrow and relates only in total takings context and use Penn Central in all others
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Ch. 4 - Clean Air Act

1970

NAAQS – national ambient air quality standards (SIPs, New Source Review, Prevention of Signif. Deterioration)

NSPS - new source performance standards
NESHAPs - National ? Hazardous Air Pollutants
Visibility

Acid Rain

Mobile Sources

**We looked at  4 basic programs
1) the NAAQS (or Air Quality or SIP) Program

2) The NSPS Program

3) The NESHAPS (or Air Toxics) program

4) Visibility Program

I. General: 

A. (J. outline) the NAAQS program includes new Source Review (sometimes called Nonattainment new Source Review) and PSD program

B. (j. outline) The programs overlap.  – Whenever a pollutant or category of sources is subject to more than one program, all relevant requirements must be met.  

1. Generally, the most stringent requirement for each pollutant will trump the others

C. NSPS “New Source Perf. Standards” (as of 1970 Amendments)– had 3 major parts
1. Required the Administ. To set health based standards for all common ubiquitous pollutants, commonly referred to as “criteria pollutants”

2. Dealt with how these health based standards were to be reached and enforced
a. SIPS – State Implementation Plans – states were and are to establish SIPS which provided the regulatory controls necessary to establish and maintain these health based standards promulgated by the administrator

3. Act sought to intervene directly in pollution control by establishing technology or process standards for the control of pollution at its source- this inturn was divided into sections dealing with both;

a. Stationary, industrial sources - like power plants, and;

b. Mobile sources – such as automobiles and trucks

· J. says technology standards regardless of whether there is pollution??

· These uniform national standards failed to adequately protect areas of country that were particularly pristine though so in 1977 get Amend.

B. NESHAPS – technology based requirements to prevent deterioration of particularly clean areas (1977 amendments)

1. PSD – “Prevention of Significant Deterioration” program

2. visibility requirements

C. in 1990 Amend., Congress added several reqs. including the Acid Rain program b/c it was obvious urban areas had failed to meet the national ambient air quality standards

1. sought to impose compliance by mandating very particular requirements in those areas that failed to implement the ozone standards

a. these were more stringent depending on the severity of the ozone problem

2. created a program for establishing and trading increments of sulfur dioxide = “Acid Rain Trading”

3. created permitting program, similar to that of the CWA, which required the permitting of all major sources of air pollution

D. many of these programs can have overlapping requirements and apply to the same pollutants

1. for all major sources covered under New source Review or Prevention of Signi. Deterioration then NSPS won’t really mean anything

2. the different state of federal bodies that administer and various philosophies of enforcement make consistent application or requirements and ongoing improvement of air quality elusive.

II. NAAQS program overview 

A. Sec, 108 involves the designation of criteria pollutants (THIS IS BIG QUESTION STILL – WHETHER OR NOT EPA MUST SET STANDARD OR HAS DISCRETION NOT TO – litigation pending)
1. The pollutants for which we are then going to have to set national standards under section 109

B. (J. outline) The NAAQS or SIP program is geared primarily at achieving or maintaining the NAAQS, which are measures of community – or airshed-performance, not individual performance
1. currently there are 6 criteria pollutants – sulfur oxides, particulate matter, carbon monoxide, ozone, nitrogen oxide, and lead
C. 2 types of standards for each criteria pollutant:

1. primary standards – designed to protect human health, with an adequate  margin of safety
2. secondary – standards designed to protect public welfare (we are not as concerned with) 
D. EPA sets standards and at least in theory supposed to be 1) cost oblivious and 2) technology oblivious

1. The statute doesn’t define exactly what types of health effects EPA is required to protect against, nor does it define the degree of protection required with respect to a particular effect
a. On some pollutants EPA says there is no safe level (Am. Trucking says no delegation problem)
E. 2 step process

1. figure out what the pollutant is, then

2. set a national standard for pollutant

F. notice this is very different from the CWA, b/c the states set parameters for what the designated uses are and what standards are going to be used to protect those uses

1. different here in that EPA sets the standards for all pollutants or ozone etc., period
2. What’s lost here is the ability of the states to say that we think EPA is being ridiculously strict and want them to back off

3. States in the standards setting context are just commentors, but in the next step, of actual plans, etc, the states are more involved

4. Here, by contrast, the states have much more flexibility than under the CWA

G. There are some “creeping minima”

1. NSPS - if fed. has set, then they apply throughout the country

2. NESHAPs  - if fed. has set, then they apply throughout the country

3. But for other things all the states really need is a plan that will keep the area in attainment or bring it back into attainment

H. Contrast from CWA and Congress saying we want everyone to get to Best ?? and then to BAT

1. In CAA, 

I. The country broken up into Air Quality Control Regions (AQCRs) – are designated on a pollutanat by pollutant basis-as being either attainment or nonattainment

J. “Air sheds” J. likes this term = We analyze NAAQS at the the community/area level

1. each state will designate boundaries of “air sheds”

2. e.g – Wash. And OR  share one over our area and souther WA – so they have to work together to establish standards/plans

3. in setting the air sheds there is some degree of arbitrariness unlike like watershed = not going to be a precise thing and have complete scientific integrity

a. pollution does note stay in nice boundaries

b. EPA is supposed to have some national standards in setting these air sheds, but 

4. Then going to identify each pollutant for each air shed and then determine whether each pollutant is in compliance or not 

a. The analysis and air shed specific and pollutant specific

5. Then the state is going to have a strategy for how it is going to maintain the compliance level of the pollutant or bring it back in to compliance

6. SIP essentially contains everything – everything that bares upon the pollutant

a. Long list in statute?

b. Cars, factories, mobile, stationary, etc.

III. First question – What are criteria pollutants?

A. 5 already listed

1. some like ozone, removed, 

2. some like lead added as result of “train case”

B. actual standard in statute – current statute has different standard than Train case

1. pg. of statute

2. “reasonably anticipated to “ language new in 1977

3. caused by humans

4. for which we don’t already have criteria

5. but for which the Administrator plans to issue air quality criteria under this section (see Train case)

C. absent statutory command the entire list over 30 years has grown by 1 = lead from Train Case

IV. Natural Resources Defense Council v. Train (2d Cir. App., 1976)

A. Question is – Is EPA required to develop an air quality standard for lead? = YES

B. EPA Argues No – b/c:

1. Was left within its discretion

2. Not argueing about whether lead had met the statutory test for being a pollutant, just that it is at its discretion whether or not to list a pollutant

3. They felt they needed only to list if going to issue air quality criteria

a. They say there are an a, b, and c  in statute and that subs. C gives them discretion

C. Holding: the structure of the CAA as amended in 1970, its legislative history, and the judicial gloss placed upon the Act leave no room for an interpretation which makes the issuance of air quality standards for lead under section 108 discretionary.

1. 108(1)(C) does not give discretionary authority – must list if meets stat. test

D. Note – that this is only the 2nd Circuit and in twenty some years was no litigation in these regards

V. Massachusetts v. E.P.A. (ct. of App. Dist. Of Columbia Cir., 2005)

A. Not a majority opinion with Randolph – judges were split all over the place

1. No DC circuit law here, only EPA wins

B. Can break case into 5 issues

1. Standing – who has standing to bring challenges standards that govern global warning

2. Is it an air pollutant under the CAA?

a. Interestingly the 2 judges that ruled in EPAs favor completety ignored this issue

Next 3 arg. Very close and overlap

3. Under what circumstances does EPA need to make an interpretation as to whether a pollutant meets a statutory test?

4. Under what legal standard should such an interpretation be judged?

5. If EPA makes an interpretation, does EPA have to regulate – can it say there is a danger, but not list criterion?

C. Standing question

1. Judge ? (edited out)

a. His entire opinion

2. Judge Tatel, edited out

a. Massachusets has standing b/c ???

3. Judge Randolph doesn’t really address

D. Is it an Air pollutant? So EPA can regulate
1. statutorily, EPA has a problem- Section 103(g) says that EPA can regulate Carbon Monoxide as an air pollutant

a. EPA pushes on undaunted regardless of this language

2. EPA says that looking at the statute as a whole, Congress didn’t contemplate regulating global warming – doesn’t mention it as something to regulate

a. Tatel – says that the statute contemplates breadth and definition is broad so can add pollutants later = does not have to explicitly mention GHGs in statute in order for EPA to have power to regulate

3. Unworkability argument by EPA –

a.  says that there is not available technology

i. Court says this is supposed to be a technology forcing statute

b. EPA says that these plans by states to control CO2 would be unworkable b/c CO2 disperses throughout the atmosphere and hard to control in certain area for state, so b/c these regs would be unworkable in the NAAQS context, no generall CAA provisions, including section 202(a)(1) authorize it to regulate any GHGs

i. Tatel says that 7509a(a) provies a safe harbor for states that fail to meet NAAQS due to emissions eminating from outside this country

ii. Absurd results canon would justify at most

E. One judge, saw this as a step one matter

1. Give me a break, these are air pollutants

F. But even if they are air pollutants, does EPA have an obligation to make a finding and if so, When? – main question here is does EPA have to make findings

1. b/c in NESHAPs there is a section that allows citizens to bring petition to list and then EPA must make findings = One argument that EPA can make, is that when Congress wants to require us to make findings, they know how to do it in a statute

a. This statute does not require us to make findings 

2. EPA says/argues

a. We don’t think these are air pollutants

b. We don’t think we need to make findings

c. And even if we did, we don’t need to regulate

3. The statute is pretty vague – says EPA can look at if “reasonably anticipated to endanger public health or welfare”

G. Judge Randolph says that Policy judgments can be taken into account

1. EPA lists 5 policy reasons why/rationale for holding off examining endangerment (pg. 10 of case)

H. J. points out – 3rd world/developing countries – missed this, but in CASe the policy arm. Made by EPA was that unilateral EPA regulation of motor vehicle emissions could weaken US efforts to persuade key develop. Countries to reduce the GHG intensity of their economies

I. Tatel – says section 202(a)(1) plainly limits the Administrator’s discretion—his judgment—to determining whether the statutory standard for endangerment has been met.  The Admin. has no discretion either to base that judgment on reasons unrelated to this standard or to withhold judgment for such reasons

1. by doing so EPA ignores the statute’s language and fails to reckon with this circuit’s precedent

2. **basically, can’t use policy considerations unrelated to the statute’s language, must use statute
J. Tatel also says the statutory standard is precautionary = preventative purpose of Act so EPA’s policy reasons do not justify it not finding that GHGs “contribute to air pollution which may reasonably by anticipated to endanger public health or welfare

K. Bottom line is, looking at the statute, do we think it requires EPA to look at any pollutant under any petition submitted?

1. If I think that X should be regulated and submit then:

2. If it responds, can EPA just say that they don’t have to look at or even need to answer

3. Or even if answer, does it meet the test? And if it does

4. We still don’t have to regulate it

L. What is the Big Deal? – the statute has been relaxed, to any pollutant to “reasonably be anticipated to endanger public health or welfare”

1. Does this give EPA the ability to be looser and not address or does it give them more ability and obligation to make findings and regulate

M. We don’t really have any clue as to what this standard is except historically we have a pretty short list

1. Note a lot of things covered under NAAQS program b/c ozones and particulates cover many things/chemicals

N. **Last point – at the end of the day one of the interesting things is that this case didn’t involve section 108

1. One of the things under statute 108 is, is EPA going to address everything

2. 2nd cir. In Train case made a ruling, but only one circuit

3. Another circuit could use though to say that  EPA must make findings 
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**Determining which pollutants are “pollutants” for developing national standards

O. There is a 2nd step (in between step) under 108 – EPA has to come up with criteria for each pollutant, but it is really a step toward the development of a standard under section 109 (standard setting)

1. So has no real regulatory significance

P. Assuming Standing, there are really 4 other things that can analyze to determine if EPA needs to go to the 2nd step and set standards (Points rushed yesterday)

1. Is it a pollutant?

2. Under what circumstances, if any, is EPA required to determine whether or not the pollutant is reasonably anticipated to endanger public health and welfare?

a. “endangerment finding”

3. Note 1 on pg. 238 – is a little misleading,- Assuming there is an endangerment finding, does that assume that EPA must go forward and develop an air quality standard?

a. The statute does not clearly set up a situation where EPA must go forward (far from clear)

b. Judge Tatel, says ya EPA has some discretion, but it is within the limits of the CAA statute

4. How do you analyze whether EPA has made a proper finding under the CAA?

a. Does EPA have the option not to list?

b. Or does it compel it to put it on the list, unless there is “no possibility” that it will cause endangerment?

i. J. thinks the statute points towards this second way = that is the legal standard

5. Assuming that there is a finding of endangerment, does EPA have to list it?

a. See pg. 17-18 on what happens after endangerment finding

b. Tatel says that EPA even backed off this argument that it still wouldn’t have to list even if an endangerment finding

c. The language of the statute = Administrator shall by regulation prescribe

VI. Section 109 – National Primary and Secondary ambient air Quality Standards

A. Requires 

1. setting of standards

2. Review every 5 years or earlier and published

3. Admin. shall appoint an independent scientific review committee

a. Will advise

b. And Let Admin know when additional knowledge is required

c. Advise of any adverse public health, social welfare, economic, or energy effects

4. Does not explicitly take “costs” and “technological feasibility” into account, so in theory won’t

B. Uses – funny that Congress never created uses for CAA

1. Maybe b/c its always been generally understood that clean air standards have been thought of as protecting public health

C. Primary Standards

1. EPA is to set them, with an adequate margin of safety to protect the public health

2. Real question is what does this mean?

3. One issue that has repeatedly come up over the years is “what about the issues of cost or technological feasibility?”

D. Secondary Standards – not really going to talk about so don’t worry so much about

1. J. said note this and not much else about these - They can be even more strict if the levels that are to address public health don’t address all concerns

VII. Whitman v. American Trucking Associations, Inc. (USSC, 2001) = Can’t you use cost and technological factors to decide whether or not to implement a standard.
A. Facts

1. Case arose after the Admin. revised the NAAQS for particulate matter and ozone

B. Scalia looks both within and outside of the NAAQS program and says there are situations where cost and feasibility can be considered, but §109 is in stark contrast it does not allow for this

C. American Trucking argues that would it be so simple if only about health, but “many more factors affect public health.  In particular the economic cost of implementing a very stringent standard might produce health losses sufficient to offset the health gains achieved in cleaning the air- for example by closing down whole industries and therby impoverishing the workers

D. Reasoning:

1. Several points Basically say that CAA is fairly clear that EPA can/should look at economic consequences of air quality standards/regs in certain parts of statute and in others that explicitly say so, but if don’t say so then not to consider economic costs

2. Congress knows how to tell EPA that they can look at economic costs and they didn’t include here

3. STEP 1 of Chevron here – the statute is not ambiguous so don’t go on

4. Issue of “requisite” – USSC holds that requisite means “sufficient”, but not more than necessary
VIII. Who/What are we supposed to protect?

A. Look at the standard = “requisite to protect public health with an adequate margin of safety” 

B. Are we trying to protect healthy people, asthmatics, or the most severly asthmatic people in the country?
1. EPA has said we are trying to protect the average asthmatics
a. Can’t set standards to protect the most severe asthmatics b/c that would be overly protective

C. What kind of health effects are we protecting against? Is Another question

1. See ozone discussion on pg. 239-240 – 

a. causes coughing/irritation

b. long-term, repeated exposure can cause scarring of the lungs

2. once again the statute says protect public health – Where is the line?

3. EPA has no chart that draws lines on certain effects

D. Interesting that none of this kind of stuff shows up in cases

1. EPA really is trying to set standards on what they think is achievable

2. There really is no safe level of many pollutants

3. Can’t require the levels to be below the natural level obviously so then how much above that

a. Trucking case says just above the natural level of .07 ppm for ozone = .08

E. You don’t have to wait for medical consensus = should err on the side of being protective when uncertain about what the level of appropriate protection is

1. But what’s the right level of protection?

2. EPA has never provided a construct for what is the right level

3. It’s all been pretty much smoke and 

F. Non-delegation - In Trucking cased (edited out) DC circuit has said you have revealed a serious flaw in statute b/c it left EPA with total authority to decide these levels without principles and criteria on how to decide and so they said unconstitutional = non-delegation doctrine

1. USSC overturned that point 9-0 saying that the statute laid out an “intelligible principle” so OK

2. So pretty weak here folks, don’t need much to satisfy the NDD

G. If Congress says “protect the public health” and that’s all it says, or even says “don’t take cost into account no matter what you do”

1. Of course at some point the agency will take costs into account

IX. One example of what EPA did on the lead context

A. In lead context, EPA basically said trying to protect 99.5% of the population

1. Understand that there are some people who practically have background levels of lead from birth so very hard to help them

2. Set at 12 micro grams per deciliter for damage

3. A safe level is 10 micro grams per dec.

4. Set air at 1.5 micro grams per dec.

B. They got the 15 level from the center for disease control

1. Since then, the number has gone down from the CDC’s perspective to 10 micro grams per liter

2. Kind of scarry b/c levels set aren’t really safe

C. What is EPA supposed to do at the next go around?

1. Set at 0?, can’t set at negative number

2. If set at 0, then no gas basically

D. J.’s statement – what a way to legislate? Say protect without saying what that means
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How Air quality standards are implemented

X. How Air quality standards are implemented (SIPs): Have talked about what criteria pollutants are and how set standards, now how implement those standards

A. This is done on an air-shed by air shed basis and for each criteria pollutant

1. The state is developing strategies for each air shed and for each criteria pollutants

2. So essentially several different SIPs b/c different strategies for different pollutants per air shed

B. Statute §110(a)(2)   ((a)(1) just says that each state shall adopt a plan for primary and secondary standards) – SIP is where the overall plan for attaining or maintaining compliance with NAAQS located
1. Basic idea is that this is a kitchen sink approach – supposed to be an all encompassing document (not only establishes plan, but includes monitoring and enforcement as well)

a. Every element of the state’s plan on how to attain compliance is supposed to be in there

b. How going to monitor and enforce

2. (J. outline (#4) SIP is supposed to also make sure that pollution from this state does not affect attainment or causing air pollution that causes other state to not be in compliance

3. Picks up sources not covered in either the non-attainment or PSD programs

a. Pre-1970 stationary sources

b. Any state controls on mobile sources

c. Any new sources that are not covered by NSPS, NESHAPS, New Source Review, or PSD prog

4. SIP contains the following:

a. All enforceable emission limits and schedules and timetables for compliance

b. Contingency plan for non-attainment areas if the initial strategy doesn’t work

c. Enforcement strategy

5. SIPs are federally enforceable by a FIP (fed. impl. Plan)

C. Takes away some of state’s power if don’t attain standards

1. ?

2. To the extent the state wants to deal with trip reduction or other way to reduce pollution

3. Every element that is permissive in state’s strategy is going to makes its way into the SIP

D. SIP also has to have an attainment demonstration
1. Not only this is how we are going to do, but this is what we will achieve with them

2. Analogous to a TMDL approach – when you add all of this up (SIP) this is how we get attainment

E. If an area is not in attainment, then the CAA specifically requires that the State make reasonable progress towards progress

1. On going, as we go progress

2. State is supposed to show progress

3. State is supposed to anticipate changes that may affect air quality and standards (SUVs get popular etc.) and have contingency measures set up in place to deal with

F. If one particular sector, like power plants, feels like they are being beat up/overburdened on and they can’t attain what the state mandates:  courts, in Union Elect. Case, have said must raise that at the State level
1. Can’t demand EPA deny SIP b/c of this- states being too overbearing

2. But if the State even may think or know that the industry cannot really comply with standards, then the SIP can be denied

3. Alll that EPA is interested in is “does this look like a plan that can work?”

G. When a SIP is approved it becomes federally enforceable

1. So same old typical cooperative federalism dynamics here, but one twist
2. The SIP is an extraordinarily dynamic document

a. Sometimes recognize a new source that is cropping up in the state, and if want to issue a new permit, then EPA is going to be interested in how this fits into the SIP

3. More often than not there are SIP revisions pending at EPA

a. That can result in regulatory gridlock:

b. At some level the SIP modification process is cumbersome

H. “Double Key” issue = must get Title V permit approval from State and EPA

1. ?

2. there is now a permit shield dynamic (in last 5 years) so that State can insulate a permit against EPA  

I. under §110(k) – State has time to come into compliance, gives time to correct

1. if doesn’t then EPA can step in

J. sometimes get partial approval = PIP
K. §126 – states must notify other states if air pollution levels may affect them

L. What does “contribute significantly” mean? – see Appalachian case


XI. Natural RDC v. Train (2d App., 1976)

A. Some outdated statutes stuff here b/c statute now gives the state 12 months not 4 months

XII. Train v. NRDC (USSC, 1975) – no real discussion

XIII. What about Criteria Pollutants?

XIV. Appalachian Power Company v. EPA (Dist. Col. App., 2001) –What does “contribute significantly mean?

A. Facts for SIP Call

1. EPA got tougher with NOx SIP Call

2. Found that the SIPs for 22 states were not adequate

3. EPA found that what was wrong with the State’s controls is the states didn’t’ submit SIPs that reduced NOx emissions by what could be done in controls that cost $2000 or less per ton

a. Wanted the states to reduce NOx emissions by the amount that could be accomplished by emission controls capable of reducing emissions at a cost of $2000 or less per ton

4. Basically a one size fits all approach by EPA

B. Facts for Original conditional findings and Revised §126 Rule findings

1. Michigan case said that this plan looked OK

2. Some States on one side of the plan and some on others

a. Downwind States

3. EPA said going to consolidate the 2 things – Nox SIP Call and §126

a. The upwinds states lose some discretion, but didn’t have much to begin with

4. But - In response to petitions EPA said going to de-link the 2 and use only §126 program here

5. EPA also creates a “Cap and Trade” program

6. So at this point the SIP Call stuff is off to the side and EPA seeing what it can do with §126

Statute  126

1. Notice provision = 126 (a)(1) States required to give notice to all nearby States the air pollution levels of which may be affected by such source at least 60 days prior to the date on which commencement of construction is to be permitted
2. 126(b) “Petition provision” – “Any state may petition the Administrator for a finding that a major source or group of stationary sources emits or would emit any air pollution in violation of the prohibition of section 7410(a)(2)(D)(ii) of this section”

3. 126 (c) “Substantive Mandate” = can construct or operate any major new source if found under subsection (b)

C. petitioners argument = subsection (a) gets rid of circularity

1. see a2Dii – it says that 

2. but get circular thing going on here, the sections refer to each other

D. Court says that you are wrong – the statue is ambiguous and Chevron rules the day

E. Reasoning – Did Congress take away the power under §126 with amend.?

1. No, congress did not repeal §126, however, this new approach was clearly not meant to be exclusive;

F. Court got to the right place here, but “boy is this a tough question-

1. If Congresses’ intention was to leave in requirements on upwind states it did a lousy job of it

XV. Automatic trigger mechanism part of case

A. Issue: What about interference with State discretion – does the EPA have the ability to basically preempt State by using §126 process and deadline imposed?

B. Court says

1. Certainly nothing in the statute says that it has to exhaust its SIP provisions first

a. It is a completely independent mechanism for dealing with interstate transport

b. The statutes used to be linked and now they are de-linked so can use

C. “Significant contribution” issue
1. petitioners challenging methodology

a. in Michigan case used a 2 step process

2. whereas the SIP Call exercise yielded a total amount of NOx cutback for each state, which the state was then free to achieve however it might, here the mandate applies directly to sources and;

a. §126 demands that the significant

3. EPA is trying its hardest to accomplish everything it was going to accomplish under NOx Call, just  under §126

a. No particular finding needs to be made regarding any particular source or group of sources and court agrees

D. Part D. – Emission Limitation Determination – models used

1. Basically Deference to the agency in complex scientific areas***

2. Much precedent – if a model is limited or imperfect that is not enough to remand agency decsisons based on it

E. Part E – Regulation of “Future” sources (unclear to me)
1. Issue is: That a future source will be a source per the statute when it comes under the language of the statute (proposed etc.) so no problem with setting/regulating this

2. This can only become an issue if the source is on the table

3. Chevron part II favors agency interpretation

4. All EPA is saying is that new source will be barred unless it fits within the 5% scheme or trades for more pollution
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Ch. 4 – CAA continued

XVI. Non-attainment - What happens when states don’t meet Clean air standards for pollutant? (what is overlying the state SIPs if states don’t meet)

A. What we’ve seen over the years is Congressional tinkering with scheme

1. The last one was the major overhaul of CAA in 1990

2. Congress put in place what is still the current scheme = 2 relevant stat.. provison

B. §172(a)(2) – Congress expects every state to attain NAAQS??

1. (J. outline) Section 172 now provides that primary NAAQS are to be attained as expeditiously as practicable, but no later than 5 years after designation of an area as being in nonattainment.

2. More liberal dates for ozone, PM-10, and Carbon monoxide.

3. The most liberal date is up to 20 years for extreme ozone problem areas (ie – LA)

C. §181 – sets out some bottom line deadlines

1. have these on pg. 278 in book

2. most generous date for most severe or extreme problems = 20 years = 2010

3. most of the deadline, even for 1990 Amend. have now passed

4. we have achieved attainment in Portland for all of these which is very unique

5. so what happens when states fail to meet even these deadlines
D. Basic approach to achieving attainment (J. outline)

1. RACT – Reasonably avail. control techno. For all existing facilities

2. In the interim, “reasonable further progress” must be made through, among other things, new source review (NSR) for all major modifications

E. Sanctions: historically, EPA had discretion to impose sanctions, but in 1990 Congress changed that to give some teeth = basically twofold (§179 provides 2 major sanctions)

1. loss of federal highway dollars – no more fed. highway money to be applied in problem area (not whole state)

2. increased offset reqs. to 2 to 1 – a requirement that mainly applies to major new sources

a. in other parts any new source is going to have to procure more than what it is going to produce from existing sources in order to operate = net decrease

b. here the requirement is 2 for 1 offsets – so a big reduction

3. beyond fed. highway dollars – lose money for any federal project that could contribute to non-attainment, including federal buildings

4. Also, EPA has a mandatory duty to promulgate a FIP – (federal implementation program) 2 years after a SIP is found to be incomplete or is disapproved
F. these sanctions are supposed to be fairly automatic in their application

1. but most of the deadlines have passed and we haven’t heard a lot about these sanctions being imposed

2. does not mean cannot be citizen suits to force

a. a good cause of action under EPA citizen suit statute

G. year 2010 is coming pretty soon and by then even Houston and LA are to have solved their ozone problems

1. pretty good chance they will not have solved

2. think there will be new deadlines

XVII. 3 different statutory provisions that can apply to new sources or modifications

A. with respect to existing sources, if an area is in attainment the statute imposes no technology based requirements = nothing

B. 172(c) (1) – RACT – Reasonably Available Control Technology (non-attainment)

1. for non attainment areas and only with respect to sources that emit pollutants with which the area has an issue = pollutant by pollutant, area by area

2. set only by the STATE – no EPA approval etc.

3. RACT implemented only through the SIP so only get the EPA general review of many pages of SIP

a. No preconceived federal ideas of what RACT is so therefore very discretionary on part of states to determine what RACT is

C. So 2 things here – nothing if in compliance or RACT if not

D. §111 – NSPS – is 1st - 
E. 2nd and 3rd - then 2 different programs that apply to major new sources or major modifications

1. NSR – New Source Review or non-attainment new source review

a. It applies to major new sources and major modifications in “non-attainment areas”
b. LAER – Lowest achievable Emission Rate – most strict in CAA, probably the most strict requirement in all of env. law
2. PSD – PSD New Source Review – 

a. applies to major new sources and major modifications in attainment areas
b. BACT – Best available Control Technology applies here

F. So for all of these = for a new source or major modification
XVIII. ***(j. outline) New Source Review in nonattainment areas - §173 – all highlighted/important

A. Applies to new or modified major stationary sources

1. Generally, the question is whether the new source or modification will emit or have the potential to emit more than 100 tons (this number sometimes varies) of a pollutant for which the ACQR is in non-attainment each year.

2. Bubbles – applies to modifications.  Can the source keep its net increase beneath the triggering threshold

a. Companies do this all the time

3. Routine Maintenance and Repair and Replacement – EPA excepts routine maint. And repair

B. Requirements

1. Offsets – generally more than 1 to 1

a. Have to pay someone else to lower their output to more than make up for your pollution

b. Generally states get to set the offset

2. LAER – most strict tech. standards Set on a case by case basis

3. Compliance demonstration – 173 (3) – the applicant have a good compliance record (within that state at least)
4. SIP implementation - ?

5. Public Interest review - ?

XIX. PSD - §165 (Prevention of Sign. Deterioration)

A. Preconstruction Review – Applies to new major sources or non-de minimis modifications of major sources

1. Although an oversimplification, use 100 tons as the triggering threshold

2. Bubbling applies here too

3. So does new definition of “modification” relating to routine maintenance, replacement and repair

4. Defin. = ???

B. Standards Imposed – 

1. BACT – case by case, but usually not as stringent as LAER.  Top down policy

2. Can’t exceed either NAAQS or the increments

a. Each new permit applicant needs to redetermine the baseline that they are starting form with respect to the increments

b. The increments are not annual allotments of degradation—they are overall allotments

i. Idea to make state understand that they have a certain amount of allowed deterioration and when its gone, its gone

XX. NSPS (New Source Performance Standard)-- §111 –(lignite case) a program that imposes technology based reqs.  on categories of new and modified sources.

A. Set by EPA through national rulemakings

B. Partly as a result, these standards tend to be more lenient than either LAER or BACT

C. Like BAT for CWA, but only applies to new sources

XXI. Section 111 – Lignite Energy council v. EPA (DC App., 1999)

A. Facts
1. Πs – Lignite Coal council, say that the SCR chosen by EPA is much more expensive than an alternative method of reduction  that is almost just as good so EPA did not properly balance/”take into account the cost of achieving such reduction…etc.”

B. Section 111(b) requires EPA to review these standards at least every 8 years and if appropriate revise them 

1. So have an updating process by EPA

2. Statute says need to take into account “cost and any non-air quality health and env. Impact and energy requirements”

C. Industry says that if can get most of the same results with a lot less cost then should go with that method

D. Basically idea from case is that EPA needs to find that:

1. It will work

2. If has info from other industry, that ya, will work here too

3. But beyond that EPA does not have to choose a significantly less expensive technology even if it will be close to the one they choose

4. Statute just says pick the best one and consider cost and consider

E. §111(a) defines “stationary source” as means any building, structure, facility, or installation which emits or may emit any air pollutant.”

XXII. Wisconsin Electric Power Co. v. Reilly (7th Cir. App., 1990)

A. Facts

1. Have an old power plant that is reducing in efficiency and Want to put some new equipment in to keep plant worth running

2. Replace “steam drums” and others

3. This is going to cost some money = $70 million

B. Issue is: whether this is a modification as per the statute which requires to follow the statute now or just routine maintenance/repair?

C. Doesn’t say on face of statute, but Implication of regulation is – if it is only routine maintenance and repair or just ?? then 

1. That doesn’t trigger statute Even if it results in increased levels of emission

D. Court says/reasons

1. That certainly WEPCO’s replacement of steam drums is a “physical change” as per the statute

2. WEPCO says/argues though that Congress did not intend for simple equipment replacement to constitute a physical change for purposes of the CAA medications provisions

a. Use dictionary meaning

3. Court says that under Chevron instructs us to rely more on Congressional direction and on agency construction than on glosses found in the dictionary

E. If we didn’t’ have an EPA rule, what would we think of the court’s analysis?

1. What do you think this court would do, absent regulation language – if language clear

2. They would be draconian – bad policy

F. Example that if have a car, there is an understanding that need to change the oil etc. to fulfill the life expectancy of the car, but what if change the engine,

1.  that is another thing right

2. extend the life expectancy of the car to 300,000 or 500,000

G. Court in discussing the rule, makes a distinction between certain kinds of repairs and others

1. EPA relied heavily on the fact that these repairs are going to extend the life expectancy of these old plants

2. Also the purpose, frequency, and cost of the work WEPCO wants to do support EPA’s decision here

H. So big thing here is where do you draw the line with repairs/maintenance in saying they are routine and exempt or really major and not routine and so are subject to rule of statute

1. How much leeway does EPA have?

I. All the court had to find here is that EPA did not go beyond statute in rule

XXIII. Chevron v. NRDC (US, ) – use “net” or bubble to avoid NSR – New Source Review
A. Question is – what is a “stationary source” under the statute?

1. Dealing with this in terms of NSR (LAER)– non attainment and PSD (BACT under this)

B. How should EPA analyze, what is a stationary source in a situation where a facility has multiple emission sources?

1. If build a new part/piece that will emit will it bring us into non-attainment and possibly LAER = 

C. “Bubble” or “netting”

1. Should you be able to reduce emmissions in other parts of your plant in order to put/build new sources/stacks if the emissions from the new source or stack will not increase the net amount of the whole facility? – so on the whole the facility will have a net reduction, but the modified or new part of facility will increase emission for that piece, but not plant as a whole

D. New Administration in town = Reagan - EPA says can use “Net” theory

E. What does the statute say?

1. Lower Cts. has said that under section 111 bubbling is not allowed – so J. says leave that for now

a. Section 111 was not even an issue in this case b/c statute did not even contemplate 111 in this case

2. Pg. 303 says that text of 111 defining “stationary source” only applies to NSPS program by the express terms of the statute, the text of the statute does not make this definition applicable to the permit program

F. Court basically finds that the statute doesn’t provide a definitive answer

1. Language discussed is limited to the NSPS

2. Have some language that appears to equate

3. Have some legislative history that isn’t very clear one way or the other

G. Court goes on to conclude that this is a reasonable approach to the statute

From Admin Law Class

1. Chevron rule – a rule of deference to the Agency

a. Prong 1 - There is a statute that an agency is tasked with implementing, if the statute is clear the agency must, has no latitude, but the exercise of the provision of the statute

i. If clear can’t interpret

b. Prong 2 – if statute (1) ambiguous, (2) unclear, or (3) does not deal with the particularized issue in front of the agency (is silent on it), then we turn to the Agency’s interpretation of the statute

i. Does the resolution of the ambiguity chosen by the Agency achieve the larger objective of the statute?

ii. Is it consistent with the statute/not contrary to statute?

iii. Is it a reasonable interpret. - Can the Agency explain what it has done in a rational way?

*If the answer is yes, then the Agency is entitled to have its decision upheld

A. Facts:

1. Amendments to the clean air act required that states that had not achieved national air quality standards established by the EPA to create a permit program regulating “major stationary sources” of air pollution.

2. The EPA promulgated a regulation to implement this requirement that allowed a State to interpret the term “stationary source” to include an entire plant as though it were encased in a “bubble.”

3. NRDC challenged the reg., claiming the term should have been defined to mean every pollution emitting device, even if there are several within one plant

a. Enviro. groups saw as giving an inch

4. DC Ct. of appeals set reg. aside on grounds that Congress did not define the term in the statute, the purposes of the non-attainment program should guide the interpretation
a. Can change mind on this (use bubble) in attainment areas, but not non-attainment

B. Issue: Where an administrative agency has provided a reasonable regulatory interpretation of a term not defined in the underlying statute, may a reviewing court substitute its own interpretation of the same term? = NO, reversed

C. Reasoning:

1. A court reviewing an agency’s construction of the statute which it administers faces 2 questions only:

a. Did Congress clearly manifest its intent? If so then game over If explicit- And if not; then

i. Is it ambiguous? If it is ambiguous then;

b. Is the agency’s interpretation based on a permissible construction of the statute?

i. If the Congress did not speak at all to the issue then must defer to the agency to fill the gap as long as:

c. Is the agency’s interpretation reasonable?  Does is pass the straight face test?

2. Congress did not provide any definition of the term “source”, but the statutory language suggests that Congress intended to enlarge the scope of the agency’s power to regulate particular sources

3. The EPA’s interpretation of the term is a reasonable accommodation of the competing interests and the courts must defer to it

Thursday, December 1, 2005

H. J. want to make clear that Bubbling doesn’t apply under section 111 b/c if building any kind of structure that is subject to new emissions you are subject to 111

I. So example if adding a smaller facility to big and is 300 tons per year then a “Major” emitter (b/c more than 100 tons/year) so NSPS not enough, would have new source review

1. Went through drawings on board

2. Often significantly cheaper to take a RACT controlled source and reduce it by a significant amount rather than have new piece of facility

3. If had a CWA approach where everyone was expected to upgrade to BAT, wouldn’t have all of these “cheap” reduction areas at facility that could use to build new parts of facilities and emit there without going to new source review

XXIV. Go back to WEPCO a bit – idea that without some set standards as to what is a “modification” led to abuse

A. definitions that apply in §169 or §171, they all specifically incorporate §111’s definition of “modification”

1. only real question is whether it qualifies as ????

B. so widespread abuses to EPA initiated this process to define 

1. ultimately EPA came up with a new definition for “routine repair and replacement” (where we are now) = EPA says: (won’t test us on these 4 components)

a. Must involve a change of ????

b. The cost of replacing the component must fall below 20% of the operational replacement value of the replacement unit

c. The replacement can’t change the units basic design parameters

d. Can’t violate the SIP – can’t violate or bring into non-attainment

C. Interesting that have these old cases going on under old rules, while at same time EPA could say this would be legal under the new rules (but of course if not legal at time it’s not legal)

1. Note that even if EPA’s rule survives, the state still has to have a SIP that works

2. So maybe this isn’t all that big of deal after all – if SIP still has to require no additional pollution etc.

XXV. Alabama Power Company v. Costle (DC cir. App., 1979) – EPA needs to consider emissions with pollution control devices operating at facility – that is “normal” operations
A. Facts

1. In genesis of PSD program §110 of the Act contained no explicit provision addressing potential deterioration of ambient air quality in those areas where ambient pollutant levels were lower than those mandated by primary and secondary NAAQS.

2. EPA did not impose on the states any requirement to control new sources of pollution that posed no threat to ambient standards

3. In 1977 Amend.  now required to protect areas that are already “clean”

4. EPA says potential to emit is unaffected by pollution controls

5. Alabama power says they need to take into account

B. EPA’s reasoning is how do we know you will turn on the pollution control equipment – it costs money to run (even if spent money on installing may not use)

1. Enforceability question

C. Court overturns EPA’s interpretation of “potential to emit” for a defin. The court  sees as mandated by Congress – so they say no Chevron def.

1. By defining “potential to emit” as being governed by how a source works at normal operation (with pollution control equipment), the court defines the reach of PSD to large facilities

D. DC Circuit REasoning

1. court says reading the word “emit” right out of the statute – if Congress had intended to be “potential to emit,” then it would have said so, they new that non-complying facilities would have to get pollution control equip.

a. When potential emissions are calculated, as EPA provided, by assuming operation at full capacity, without any reduction to take into account the operation of the facility’s air pollution control equipment, then potential emissions will always and inherently exceed actual emissions.

XXVI. Wisconsin Elect. Power company v. Reilly (7th Cir., 1990) = how do you calculate emissions? – “potential to emit” – not a 24-7 “potential” emission rate

A. Do you calculate;

1. What actually emit

2. Maximum if 24 – 7 operations

3. With pollution control technology?

B. EPA says going to go with what actually have emitted during representative years

1. Your ???real emissions or actual emissions, whatever is less

C. “Potential to Emit” 

1. EPA says going to look at full operation 24 hrs. 7 days to get emission levels

D. Court says that existing regs. Do not seem to support EPA’s application of the “potential to emit” concept so EPA’s reliance on assumed continuous operation as a basis for finding an emissions increase is not properly supported

1. But not suggest that EPA may never subject replaced units to the potential to emit concept under its regulations 

2. EPA may undertake notice and comment procedure tot apply the potential to emit concept

E. It continues to be EPA’s position today, that can use 24-7

F. Discussion of “banking emission reductions” – prospective

1. But need to set up a system and do it on a pro- ? basis

2. Can’t go after three years and say have been saving up, have to go before hand

G. Main point - So if have a modification and EPA has established NSPS for your industry, §111 is going to apply – 

XXII. §173 – New Source Review (in nonattainment areas)

A. missed

B. Offset – 1st Requirement

1. have to pay somebody to get their emissions (they need to reduce) and;

2. here have to completely wipe out your emissions overages and then some

a. so actually going to be improvement in the air shed and you are gong to pay for it

3. statutorily mandated to at least bring down emissions overages a facility is emitting in airshed, to point at which before a traded for increase at that facility

4. generally speaking need to buy from someone in your air quality control region/airshed or adjacent one

a. can use banking from within your airshed as well

5. no set price, it is open market so competitor could screw you

C. LAER – 2nd requirement

1. Whatever has been required by any state, or what has been achieved anywhere (in the world), for a specific source, which ever is more stringent

2. LAER is determined at the point of the permit application

3. Idea is that doing a LAER review in the particular context of the new source review

4. So this is really the most aggressive technology based standard that exists

D. Other requirements of new source review under §173

1. 173 (3) – the applicant have a good compliance record (within that state at least)

2. (4) – that the Administrator has not determined that the SIP is not being adequately implemented

a. could be a basis to deny any new sources to operate in that air shed

b. could be very scarry if LA or Houston

c. But EPA has not used this very often at all

3. (5) – an analysis of alternative sites, sizes, production processes and environ. Control techniques for such proposed sources demonstrates benefits of the proposed source significantly outweigh the env., social costs imposed as a result of its location, construction, or modification

a. this has not been very used,  unfortunately as well

XXIII. PSD – “Prevention of Significant Deterioration“

A. Generally applies to “Major” construction and modifications

B. Concerns

1.  that Pristine areas won’t stay clean and

2. Secondly won’t be good for already big areas b/c will lose out on industrialized growth

XXIV. §165 – Preconstruction requirements – (a) major emitting facilities on which construction is commenced

A. BACT is functionally a lot like LAER

1. Is determined on a case by case basis when going through ?? review

2. Does have a longer list of things to consider

B. EPA says going to start process that BACT equals LAER, But

1. State is not required to – they can argue that doesn’t in a case and if EPA says OK then do not have to be

2. Under no circumstances can BACT be less than NSPS

C. Another important feature of PSD review is that we have these increments
1. 165(a)(3) – owner of facility has to demonstrate that such facility will not cause, or contribute to, air pollution in excess of any:

a. maximum allowable increase or concentration for any pollutant in area to which this part applies

b. = NAAQS in any air quality control region or

c. = Any other applicable emission standard or standard or performance under this chapter

2. Explanation on board of increments and pg. 327-328

3. Baselines – require a new facility to define where we are now for baseline – they bare the burden

4. This is a limited resource and at some point the state is going to have to say no

5. Idea is to convince states that they are in the business of managing a limited resource
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XXV. Overview - One way to think about is that started from premise that states were going to have control and discretion for setting standards, but have seen many contexts where congress has nibbled away at that idea to the point that we have all of these Congressional mandates

A. for pre-existing still pretty simple

1. ???

2. absent are toxics, the story is still fairly simple

B. for new sources

1. see that Congress intended a BAT approach here much like under clean water Act

C. on top of this Congress layered in a more serious Non-attainment new source review

1. so on this for major new sources

2. require offsets

3. impose an even higher degree of technology standards (LAER) that is supposed to be up to the minute on what can be achieved out there

D. then Congress said in 19?? That didn’t want to see deterioration in clean areas - PSD

1. a higher level of control than NSPS in attainment areas (BACT)

2. idea of increments that discussed at end of class yesterday

a. idea that want to give some limited amount of deterioration and that once the old designation taken away then have to meet new standards

3. then have ???  - buy offsets

E. Finding out how much room is left in the increment can take some time and money (maybe a year and tens of thousands of dollars)

1. Need to do b/c statute (§165) requires the proposer to establish the baseline

2. A potential source may make a choice that even if there is room left in the increment, I don’t want to deal with that delay and go ahead and buy an offset (as if would being going over the limit)

Ch4. – VII. CAA – Regulation of hazardous Air Pollution - NESHAPS

XXVI. Air Toxics program

A. this was supposed to be a completely “health based” system (1970 Amend.)

1. measuring air quality on an airshed basis so kind of strange way of monitoring (don’t have 10,000 sampling stations in an area)

2. but when taking samples we are concerned about general air quality in that air shed

3. in Air Toxics context, by contrast, have been primarily concerned with exposures of people living or working immediately around the hazards

4. when originially enacted done to protect the “maximally exposed person”

5. have moved somewhat away from that, but §112 (f) still says could go back to that a bit

a. need to make lifetime cancer risk to the “maximally exposed person” to no more than 1 in 1 million

6. In both realms, CWA and CAA Congress said wanted health based standards and then backed away

B. Reason for the pull back from health based standards

1. Pg. 368 last full paragraph – between 1970 -1990 only EPA only identified 8 of the hundreds of hazardous air pollutants already listed by state agencies and many of these spurred by litigation

2. Congress said that is ridiculous, so in Amend. said here is a list = §112(b)

3. Said Ok, having a tough time with health based approach, let’s go to technology based approach

C. Note 112(b) List is capable of expansion (NESHAPS???)

1. 112(b)(3) – citizens may petition to modify the list = either add or

a. remove (112(b)(3)(C)

2. Admin. may not deny a petition solely on the basis of inadequate resources or time for view

3. 112(b)(3) – pretty general statement of “may reasonably be anticipated to cause adverse effect to human health or adverse env. Effects” or not “reasonably….

D. Process - Once have decided that is a risk to health or env. Then a 2 step process

1. ID the sources/emissions by Category, and then

2. Establish the maximum achievable control technology -What technology is necessary to control

3. So basically Establish a standard and for 

a. “major sources” = MACT – maximum achievable Control Technology

b. Standard for “Area Sources” is GACT – Generally available Control Technology
E. §112(a)(1) definition of “Major Source” - Any stationary source, or group of stationary sources located within a contiguous areas and under common control that emits or has the potential to emit, considering controls, in the aggregate, 10 tons per year or more of any hazardous air pollutant or 25 tons per year or more of any combination of haz. Air poll.
1. EPA has a mandatory obligation to regulate all major sources

2. Includes all emissions from plant, not just those from the suboperation that may constitute the “category” EPA is regulating

3. Includes “fugitives”

4. Here the potential to emit can be limited by controls even where they are only enforceable as a matter of state law

5. Adminis. Can establish a lesser quantity

F. 112(a)(2) “Area Source” – (J. not going to discuss much) – everything else not “major”

1. EPA has the power to, but not mandated obligation to regulate all Area Sources

Once have source, then apply MACT

G. MACT for new sources = at least the reduction achieved in practice by the best controlled similar source (nation. Mining)
H. MACT of Existing sources – at least, the average emissions limitation achieved by the best performing 12%  of existing sources (assuming the category has at least 30 sources).  If < 30 sources then, the average achieved by the top 5.

I. Rolling Standards - §112(d)(6)??

J. Early Reduction Credits under §112(i)(5) – if you voluntarily reduce by 90% before EPA proposes MACT, you get a 6 year extension of the deadline to comply

1. 2 main benefits – generates reductions immediately and effect of maximizing possibility that MACT will be strict

K. GACT for Area Sources
XXVII. National Mining Assoc. v. US EPA (DC Cir. App., 1995) – EPA can look at all activities at facility

A. 3 issues here

1. can EPA look at all operations at the plant even if there are several kinds of activities there, or does it have to look at them on a category by category basis?

2. What do we do about “fugitive emissions” – lots of emissions don’t go out smokestacks, they just waft out the loading dock door

3. What do we do about potential to emit? – in terms of taking into account controls

a. Federally enforceable controls

b. Municipally enforceable ordinance controls

c. Purely voluntary controls – how do we take the question of doubt about whether someone will actually follow their voluntary controls

B. EPA said that you add up all of the sources on a common site (not category by category) and π disagree (BUT THIS IS WHAT COURT SAYS IS OK and is the way it is done)

1. EPA said this in preamble to the rule

a. It matters how EPA says something

b. Obviously EPA would be in strongest position if said this in rule itself

c. If had done this, would get Chevron deference, but put in preamble

2. EPA is interpreting their rule so by deference standards they are in much better position when interpreting their own rule, rather than Congresses statute

a. Discussion of Scalia in past case of warning that if give great deference to Agency interp. Own rule then will get agencies making general rules and interpret as they like afterward

3. ON this Issue – court holds that GE’s logic is hard to grasp, EPA’s 

a. Court stops just short of saying that EPA’s approach is mandated by the statute

C. GE had an OK arg. In 

1. They said that this rule could have the result of making minor facilities like paint shops on a site, subject to regulations of major facilities and thus major control costs

2. (at a surface level, might make you want to have stuff painted just off your sight to avoid these controls and costs – not really a good situation

Issue #2 – Fugitives

-in most industrial contexts “other” is usually fugitive emissions

D. big question here is Do they count?

1. In context under CAA, except in limited way in SIP, fugitives don’t count 

E. But here, EPA says they are going to count fugitives and actually put it into the rule

1. Nat. Mining says that definit. Of “stationary source” or “major emitting faci.” Is close enough to major source that limitation in 302(j)

2. EPA says should get some Chevron def. here

3. Court said both arguments not very good, but

4. 2 aspects

a. section 302(j) can’t really be controlling in regards to air toxics b/c the numbers are different (10 tons vs. ??)

b. section 501 specifically says that a major source is any stationary source or group of stationary sources  “located within a contiguous area and under common control” and emitting more than 10 tons per year of a single haz. Or 25 combined = an emission may be fugitive, but is is still an emission from a stationary source
5. there certainly is no bar in 302 from EPA taking fugitives in account

6. statute doesn’t interpret the question and EPA’s interpretation is reasonable

3rd Issue – Federally enforceable?

F. Court said that statute not clear on this point (might think Chevron), BUT 

1. Seems to think that EPA has at least the discretion to require that controls be enforceable (dicta here), but the court also says that EPA goes too far in requiring that they be federally enforceable

2. Even though 1990 amend. create a national subst. standard, namely categorie and corresponding techno compliance measures, that by no means suggest Congress intended for state controls to be disregarded in determining whether a source is classified as “major” or “area” under that national standard

G. EPA said it s 2 main reasons for federal enforceability policy are

1. To avoid administrative burden in being required to evaluate the effectiveness of state and local controls

2. Desirability of uniformity in env. enforcement

H. NOTE - EPA continues to insist that outside of section 112 context it has the ability to require federally enforceable standards


XXVIII. Section 112(d)  - Emissions Standards
A. 112(d)(3) – New and Existing sources
1. Congress said MACT for New Sources has to be the best of the best – “No less stringent than the emission control that is achieved in practice by the best controlled similar source..”

2. 112(d)(3)(A), (B) Existing sources – the average emission limitation achieved by the best performing 12 % of the existing sources – or – average emission limitation achieved by the best performing 5 sources

3. reviewed every 8 years or less

B. missed – some may try to “skip a step” by ????????

1. so have this built in dynamic where industry tightens the nuise around its own neck

2. standard will keep getting more stringent all the time

3. becomes self effectuating progress

E-Law – 12/6/05     from Jamie        last day of class notes

Early Reductions of Air Toxics

· The Act (in § 112(i)) has a provision to encourage the reduction of air toxics

· **If a source reduces air toxics by 90% or more before EPA promulgates a rule in your category, it gets a 6-year grace period before it has to meet the later-issued MACT standards

· **This created the added benefit for the initial MACT to be even higher – as facilities took advantage of this incentive, the top 12% increased, and so the initial MACT was likely to be even higher
Visibility Programs under the CAA

A. (J. outline) applies to Class I areas (national parks, etc.)

B. States have to supplement SIPs to address impairment of visibility:

1. 1st must address the sources from which emissions may reasonably be anticipated to cause of contribute to impairment (the “the reasonably attributable requirement”)

2. Then “Regional Haze” – Tier II

C. the ultimate standards are:

1. “reasonable progress” and 

2. for Major Stationary sources – the best available  retrofit techno. (BART)

Source and functions – CAA § 169A

· Technically its part of the PSD program, but the visibility program also works by itself

· It shares with PSD the use of- applies toClass I areas = international parks, wilderness and national parks of a certain area, etc.

· 1990 Amendments – congress sought to address visibility in and of itself in these high-quality areas

§ 169A declared a goal of preventing deterioration of, and improving, air quality in Class I areas

· EPA must create a list of Class I areas with impairment resulting from manmade air pollution

· EPA must promulgate regulations to assure “reasonable progress towards meeting” the national goal

· EPA must direct states to revise SIP to make that reasonable progress

· Measures for making ‘reasonable progress’ include the implementation of BART (Best Available Retrofit Technology)

EPA’s Regulations under § 169A

· States must identify those existing sources ‘which may reasonably be anticipated to cause or contribute’ to any visibility impairment which is ‘reasonably attributable to that existing stationary facility’ – EPA has given themselves broad discretion!

· EPA leaves the ‘reasonably attributable’ determination up to the states, with broad leeway – “attributable by visual observation or any other technique that the state deems appropriate”

· EPA has made no effort to further define the reasonably attributable standard

· Once that source is identified the affected state is required to take such measures as are required to attain reasonable progress
Central Arizona Water Cons. Dist.

· Arizona took little action to follow through with SIP revisions under the Visibility program; EPA wanted to take action to protect visibility of the Grand Canyon

· EPA issued a FIP, and conducted research as to the cause of poor visibility in the Grand and concluded that a particular source was responsible for a good deal of the visibility impairment

· EPA issues technology controls not based on BART, but based on the ‘reasonable progress’ standard laid out in the statute

· Court sides with EPA’s regulation of the source:

· Court summarily accepts EPA’s interpretation of its own regulations

· In this case, EPA fills the shoes of the state, because the state has defaulted on its role

· The court finds EPAs actions to meet the reasonable progress standard:

· BART is only one of the methods that can be used by EPA – statute says “including BART” and the court finds ‘including’ to be permissive

· (but EPA in this case could establish BART in the FIP – couldn’t they make the standard applied here BART?)

· (EPA knew that the statute said to make ‘reasonable progress,’ but elsewhere said BART ‘as determined by the state’ was to be applied.  EPA didn’t want the state to have the upper hand in this instance, wanted to keep regulatory power for itself)

· EPA’s use of the standard of ‘reasonable progress’ itself is permissible

NOTES:

· The visibility program clearly gives EPA lots of discretion – and EPA wanted to keep as much of that discretion it could

· The effects of this kind of a holding are wide – with the ability to freely trade power, such standards applied to a specific facility can have significant affects on that plant’s continued operations.

Title V Permitting Program (1990 amendments)
(j. outline)
A. will work together w/SIP 

B. Title V incorporates all relevant controls from basically all other programs (NSPS, NSR, NESHAP, acid rain) for each source 

C. a delegated program and has basically happened (states have done it)

D.  Permit Shield (unlike other CAA)


1. solves the General Motors Problem


2. here, if the state issues a Title V permit and EPA doesn’t object (GM) source is OK


3. does require modifying the SIP though ????

General Applications of the Program

· Finally the CAA is made implementable, akin to the CWA’s NPDES program

· Doesn’t impose any new substantive requirements – simply pulls all the existing requirements into a single document (including NSPS, PSD, NSR, Visibility, NESHAPS, Acid Rain, etc.)

· For every major stationary source (and some minor sources too) that is regulated by any program, it must have a Title V permit

· The program was delegated to the states, with strict timelines; EPA was empowered to create a permitting program

Public Citizen v. EPA – permit shield applies
· Texas had received ‘interim approval’ from EPA for its Title V program, at which time EPA pointed out several deficiencies to Texas which had to be addressed before full approval

· After Texas corrected those deficiencies (but other deficiencies came to light), EPA gave final approval to the program

· Petitioners complain that the program is still deficient and full approval must be denied 

· There is apparent tension in the statute: full approval is only to be granted to those programs that meet the minimum requirements, but another section states that EPA must approve any program that corrects the deficiencies identified in the interim approval.

· EPA says there are other systems for fixing subsequent deficiencies = specifically, the NOD (Notice of Deficiency) which can be issued when new problems are identified

· Court agrees with EPA – finds this to be a reasonable interpretation of the ambiguous statute under Chevron

· EPA had also pressured the state to change its Audit Privilege Act (which was one of the most generous state statutes in the nation, allowing great protections when a company does an environmental audit)

· The CAA requires that states have the ability to enforce permits, including the ability to recover civil penalties of at least $10K per violation – EPA determines that as long as the state can consider the penalty factors in the CAA, then the enforcement power is adequate.

· EPA believes it is fine to approve the Texas program, where the state has limited its ability to fine up to the statutory limit in certain circumstances.

· EPA has its own audit policy that works in a similar manner – it doesn’t want to impact that program

· The court doesn’t really analyze the correct deference doctrine

Wednesday, December 7, 2005

Review of CERCLA and CAA

NEPA questions he got in email

A. Do Mitigation conditions need to be enforceable to be able to go ahead???

3. J. thinks that a good premise is that mitigation conditions are always enforceable

B. a little different under §404

a. section 509 does not bare review of legality of permit conditions

b. Mango case – one of the issues was that one of the permit conditions weren’t sufficiently connected to the fill to authorize the conditions

c. 2nd Cir. – opinion said not sure if the conditions are closely enough related to fill so remand that

d. so there are some conditions under which 404 permit conditions may not be enforceable

C. 2nd question = different tests 

a. enablement test – generally won’t apply under any of the statute we are talking about – b/c none of the ?? in this class discuss entire projects, they discuss parts

b. medical center test is an interesting test developed by cir. Court to try and deal with this

i. not necessarily the law of the land, but one courts attempt to wrestle with this question that is unanswered in the statute or regulations

c. the Corps regs are the Corps attempt to deal with that same dynamic

i. not really black letter law in relation to this either

d. NEED TO BE AWARE that courts and agencies are struggling with this

e. Not a right answer yet
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